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Federal Reserve Bank of— Rate Effective

. : CVi Nov. 22.1976
New York—i_i-—- —X ------ 6M

0M
Do.
Do.
Do.
Do.

Atlanta..——-___—•-1
Chicago___ .si---------—-------
St. Louis__ ____ ■— ----------
Minneapolis.. . . . . . . ______ -
Kansas City__ . . .__— .
Dallas. . . . . ----- - —
San Francisco______——— ii.

6)f Do.
m  Nov. 26,1976 
6)4 Nov. 22,1976 
m  Do. — 
6)4 Do. 
m  Do. .

3. Section 201.53 is amended to read as 
follows:
§ 2 0 1 .5 3  Advances to persons other than  

m em ber banks.
The rates for advances under the last 

paragraph of section 13 of the Federal 
Reserve Act to individuals, partnerships; 
or corporations other than member 
banks secured by direct obligations of, 
or obligations fully guaranteed as to 
principal and interest by, the United 
States or any agency thereof are :

Federal Reserve Bank of— Rate Effective

Boston_______ .------------------ -—
New York_ - . — ' - - j z .
Philadelphia.____ ------------ ------
Cleveland______ _____—— :—-—-
Richmond___ __’— —:-------------
Atlanta______ _.___ _— ■-— ——
Chicago_______..-------- ------ ---- :
St. L o u i s . . . . . I — ---------------------- -—
Minneapolis.   -  —  . . . . — —
Kansas C ity__________   — -
Dallas______ . . . -------------------
San Francisco—_— '—■— —

8)4 Nov. 22,1976
mms)4mmm

Do.
Do.
Do.
Do.
Do.
Do.

8M Nov. 26,1976 
Nov. 22,1976 

8)4 Do.
m  Do. 
m  Do.

(12 U.S.C. 248(1)). In te rp re ts  or applies 12 
U.S.C. 357.)

By order of the Board of Governors, 
Novenjber 26,1976.

G riffith L. G arwood, 
Deputy Secretary of the Board.

[F it Doc 76-35585 Filed 12-2-76:8:45 am ]

[Reg. U]
[Docket No. R-0026]

PART 221— CREDIT BY BANKS FOR THE 
PURPOSE OF PURCHASING OR CARRY­
ING MARGIN STOCKS
Notice of Further Revisions to Revised 

Form U—1
On June 11,1976, notice was published 

in the F ederal R egister (41 FR 23667) 
that the Board of Governors had adopted 
a revised Federal Reserve Form U-l, 
“Statement of Purpose of a Stock-Se­
cured Extension of Credit by a Bank,” 
to be effective September 1, 1976. In or­
der to review certain operational ques­
tions that were raised in connection with 
the use of such revised Federal Reserve 
Form U-l, the Board postponed the ef­
fective date of the revised form until 
January 1, 1977 (41 FR 35477 and 41 
FR 48335). The Board has reviewed the 
questions presented and believes that 
further amendments to the revised form, 
particularly with regard to the officer’s 
Certification on P art n  of the form, are 
warranted. Accordingly, the Board has

further revised the form, effective Jan­
uary 1, 1977.1

In addition to certain clarifying tech­
nical changes in the language of the 
officer’s certification, the principal pur­
poses of the amendment are (i) to clarify 
that the bank officer signing the form 
may, in good faith, rely upon other bank 
employees to examine and validate the 
securities, and (ii) to restrict the exami­
nation and validation requirements only 
to securities that are or will be in the 
physical possession of the bank.

In adopting further revisions to the 
Form U-l, the Board announced that 
any banks that have reproduced copies 
of the earlier version of the Form U-l 
that was to have become effective Sep­
tember 1,1976, may continue to use such 
earlier version until their supply of such 
forms is exhausted or until December 31, 
1977, whichever shall occur sooner, and 
that for this interim period, the earlier 
version shall be deemed to meet the re­
quirements of § 221.3(a) of Regulation 
U (12 CFR 221.3(a)).

By order of the Board of Governors, 
.November 29, 1976.

Theodore E. Allison,
Secretary of the Board.

[FR Doc.76-35575 Filed 12-2-76:8:45 am]

[Reg. Z}

PART 226— TRUTH IN LENDING 
Official Staff Interpretations

In accordance with 12 CFR 226.1(d), 
the Board is publishing the following 
official staff interpretations of Regula­
tion Z, issued by a duly authorized official 
of the Division of Consumer Affairs.

Identifying details have been deleted 
to the extent required to prevent a 
clearly unwarranted invasion of personal 
privacy. The Board maintains and makes 
available for public inspection and copy­
ing a current index providing identifying 
information for the public subject to cer­
tain limitations stated in 12 CFR 261.6.

Official staff interpretations may be re­
considered by the Board upon request of 
interested parties and in accordance 
with 12 CFR 226.1(d) (2). Every request 
for reconsideration should clearly iden­
tify the number of the official staff inter­
pretation in question, and should be ad­
dressed to the Secretary, Board of Gov­
ernors of the Federal Reserve System, 
Washington, D.C. 20551.

These interpretations shall be effective 
as of November 30, 1976.

§ 226.2 (p) A pre judgm en t w orkout a r­
rangem ent, w hich is in  w riting  and  involves 
e ith e r a finance charge or m ore th a n  four 
in sta llm en ts co n stitu tes  an  extension  of con­
sum er cred it su b ject to  th e  disclosure re ­
qu irem en ts of § 226.8 (b) and  (d) regardless 
of w hether th e  original tran sac tio n  was 
classified as "open end  c red it” or "cred it 
o th er th a n  open end” .

i A copy of th e  original Federal Reserve 
Form  U -l is filed as a  p a r t  of th e  original 
docum ent. Copies are available on request 
from  th e  Board of Governors of th e  Federal 
Reserve System  o r any Federal Reserve Bank.

§•226.7(f) . C reditor need n o t disclose a 
change in  credit, té rm s‘Of an  open end credit 
account u nder § 226.7(f) to  vthose, c reditors’ 
cardholders who are n o t  affected by the 
change iii t e r m s v ,

November 3,1976.
This is in  response to  your le tte r  of * * *_ 

requesting  an  official staff in te rp re ta tio n  w ith 
regard to  th e  effect of R egulation  Z on an 
open '"end cred it p lan  collection program 
w hich your bank  m ay im plem ent.

You ind ica të  in  your le tte r  th a t  th e  col­
lection  program  proposed would involve an 
existing open end cred it p lan  in. w hich the 
custom ers h ad  lo s t th e ir  privileges as credit 
cardholders a t„a  predeterm ined tim e due to 
non-paym ent, w ith  no fu r th e r  advances 
being m ade u n t i l  th e  account h as been paid 
to  th e  b an k ’s satisfaction . T he bank  wishes 
to  offer d e linquen t custom ers th e  opportu­
nity to  repay th e ir  debts in  term s differing 
from  th e  original open end credit plan. For 
example, th e  bank  m ay allow repaym ent of 
th e  indebtedness w ith  th e  m onth ly  princi­
pal paym ents reduced (e.g., 5 percen t of the  
principal each m o n th  as opposed to  10 per­
cen t of p rincipal) and  w ith  th e  finance 
charges e ith e r reduced (e.g., 6 percen t annual 
percentage ra te  as com pared to  th e  norm al 
18 percen t open end  cred it an n u al percentage 
ra te ) or elim inated .

You question  w hether th e  collection pro­
gram  described w ould:

( 1 ) R ender th e  c redit p lan  o th er th a n  open 
end, thereby  requ iring  disclosures under 
§ 226.8 of R egulation  Z; :

(2) R equire th e  m aking of new open end 
disclosures u nder § 226.7(a) w hen th e  debtor 
has paid  th e  account to  th é  b an k ’s satisfac­
tio n  in  order for th e  custom er to  receive 
new advances or revolving credit privileges 
an<L-"

(3”) C o n stitu te  a  change in  “cred it term s’* 
Which would require  an  in itia l disclosure to  
a ll cred it cardholders if th e  collection pro­
gram  is adopted on a  general non-objective 
basis.

Staff is of th e  opin ion th a t  th e  issue of 
w hether a  p re judgm en t w orkout arrange­
m en t is sub ject to  th e  o th er th a n  open end 
cred it disclosures of § 226.8 is dependent 
upon w hether such a  w orkout arrangem ent 
is inform al (e.g., by telephone) or w ritten. 
A p re judgm en t w orkout a rrangem ent, which 
is in  w riting  and  Involves e ith e r a  finance 
charge or more th a n  four in sta lm en ts, con­
s titu te s  an  extension - of consum er credit 
sub ject to  th e  disclosure requirem ents- of 
§ 226.8(b) and  (d) regardle&s of w hether th e  
original tran sac tio n  was classified as “open 
end c red it” or “cred it o th er th a n  open end.”

Therefore, if your collection program  in ­
volves a form al w ritten  p re judgm en t work- 
o ü t arrangem en t, th e n  th e  b an k  would be 
required  to  m ake o th er th a n  open end credit 
disclosures in  accordance w ith  § 226.8. F u r­
therm ore, should  th e  b ank  decide to  extend 
open end  c red it to  th e  debtor a fte r sa tis­
faction  o f th e  de lin q u en t account, th e  deb t­
or should  be providèd once again  w ith  the  
in itia l open end  disclosures to  p revent con­
fusion.

I f  th e  b ank  adopts such a collection pro­
gram, staff believes th a t  such  a  program  
would n o t requ ire  th e  b an k  to  disclose a 
change in  “cred it te rm s” u n d e r § 2^6.7 (f) to  
all of th e  b an k ’s c red it cardholders. Staff 
views th e  requ irem ents of § 226.7(f) as re ­
qu irin g  a  cred ito r to  disclose a change in  
term s in  an  open end cred it p lan  only to  
those  custom ers who would be affected by 
su ch  change, since disclosure to  unaffected 
custom ers could cause confusion as to  th e  
s ta tu s  of th e ir  accounts.

, T h is le tte r  is an  officiel staff in te rp re ta tio n  
of R egulation  Z, issued in  accordance w ith
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S 226.1 <d) (8 )  o f  th e  re g u la tio n . 1 t r u s t  I t  
is responsive to  y o u r in q u iry .

Sincerely,
J erauld C. Klu ck m an ,

Assistant Director.
§ 226.7(J) S u b s titu te  cred it card  and  a u ­

tom ated te ller card accessing custom er’s 
overdraft checking account are n o t supple­
m ental cred it devices requ iring  § 226.7(j) 
disclosures.

N ovember 18, 1976.
This is in  response to  your le tte r  of * * *, 

requesting an  official staff in te rp re ta tio n  of 
Regulation Z on  th e  applicability  of § 226.7 
(j) to  your c lien t’s program .

The bank  w hich you represen t p lans to  
Install a n  electronic fu n d s tran sfer system  
which will perm it custom ers to  gain d irect 
access to  th e ir  savings and  checking accounts 
through rem ote com puter term inals. Under 
the  plan, two types of cards will be Issued 
to custom ers for use in  con junction  w ith  th e  
com puter term inals. One type of card  re ­
places th e  custom er’s c u rre n t b ank  cred it 
card and  can  be used  for trad itio n a l cred it 
card fun c tio n s as well as fo r d irec t access 
to  his accounts un d er th e  new electronic 
system. T he second type of card c an n o t be 
used to  perform  th e  fu n ctions of a typical 
bank cred it card. However, th is  second type 
of card, w hen used by custom ers who have 
overdraft checking privileges w ith  th e  bank, 
may be used to  o b ta in  cred it th ro u g h  access 
to  the  custom er’s checking account.

You wish to  know w hether e ith e r of these 
cards would co n stitu te  a  “supplem ental 
credit device” w ith in  th e  m eaning of §. 226.7 
(j) , requ iring  th e  b an k  to  m ake th e  disclo­
sures se t fo rth  in  th a t  sec tio n .,

In  staff’s opinion, § 226.7(j) does n o t ap ­
ply to  th e  p lan  w hich you describe. T h a t 
section applies to  “a  b lank  check, payee 
designated check, b lan k  d ra ft  or order or 
other sim ilar c red it device o th er th a n  a 
credit card .” In  th e  b an k ’s p lan , th e  first 
type of card, w hich replaces a  cu rre n t bank  
credit card, clearly con stitu tes  a  cred it card 
and is specifically, excluded from  th é  scope 
of § 226.7(J). The second type of card, w hich 
may be used to  o b ta in  c red it by these  cus­
tomers who have an  overdraft checking 
agreem ent w ith  th e  bank, would also come 
w ithin th e  defin ition  of a cred it card and  
is sim ilarly excluded from  th a t  section. T hus, 
the  bank  is n o t requ ired  to  comply w ith  
the provisions of § 226.7 (j) w ith  respect to  

. the issuance of these types of cards.
This is an  official staff in te rp re ta tio n  of 

Regulation Z issued p u rsu a n t to~ l 226.1(d)
(3) of th e  R egulation. I t  re la tes only to  th e  
specific issues and  facts p resented  find does 
not co n stitu te  staff approval of th e  p lan  as 
a whole.

Sincerely,
J erauld C. Kluck m an ,

A ssistan t Director.

§ 226.7 (k) Each tran sac tio n  m u st be 
identified by appropria te  designation  even 
though all tran sac tio n s on th e  accounts can 
be considered non  sale credit. T his can  be 
done by symbols. Date of tran sac tio n  or da te  
on docum ent evidencing tran sac tio n  w hich 
the custom er signs m u st be disclosed. After 
October 28, 1977, th e  regu la tion  con tem ­
plates th a t  creditors will have procedures in  
place to  cap ture  prim ary  requirem ents.

November 19, 1976.
This is in  response to  your le tte r  of * * *, 

in  which you raised questions regarding th e  
R egulation Z provisions se ttin g  fo rth  s ta n d ­
ards for iden tify ing  tran sac tio n s on open 
end accounts. You s ta te  th a t  your program  
provides for non-sale cred it only, and  you 
request clarification as to  w hether th e  re-

qu lrem en ts of § 226.7 (k) contem plate  th a t  
each  such  non-sale  tran sac tio n  m u st be 
identified  as to  i ts  specific type or w hether 
n o  such  designations need to  be provided 
since a ll th e  tran sac tio n s are basioally of 
th e  same character.

According to  your le tter, th e  types of 
c red it w hich m ay be ob tained u n d er your 
program  include cash  advance check credit, 
overdraft checking credit, and  cred it ex­
tended  p u rsu a n t to  th e  req u est from  th e  
custom er to  m ake paym ents to  th e  American 
Express Com pany on special prepared  form s.

Section 226.7(k) (3) of R egulation  Z ,' as 
u ltim ate ly  adopted  by th e  Board, requires 
th a t  each tran sac tio n  be identified appro­
priately. A lthough specific language is n o t 
provided in  th e  regu la tion  as to  w hat th e  
appropria te  designation should  be, i t  is con­
tem plated  th a t  each extension of cred it shall 
be identified as a  cash advance, overdraft, 
or by some o th er appropria te  designation. 
The fac t th a t  only non-sale type cred it can  
be extended on  th e  accoun t does n o t change 
th is  in te rp re ta tio n . In  staff’s view, th is  
iden tification  can  be m ade by use of clear 
and  conspicuous symbols on or w ith  each 
periodic sta tem en t.

I  should  also p o in t o u t th a t  d u rin g  th e  
tran s itio n  period w hich ru n s  from  October 
28, 1976, u n til  October 28, 1977, § 226.7(k) 
(7) (i) (B) provides th a t, as an  a lte rna tive  to  
th e  general disclosure requirem ents, th e  
cred ito r m ay iden tify  each tran sac tio n  by 
disclosing such in fo rm ation  as is reasonably 
available and  trea tin g  th e  absence of th e  in ­
fo rm ation  as a  billing  error. If  th e  custom er 
subm its a  proper w ritten  no tification  of th e  
billing error re la tin g  to  th e  absence of such  
in fo rm ation  an d  th e  in form ation  was, in  
fact, n o t provided, th e  absence of such in ­
form ation  m u st be trea ted  as an  erroneous 
b illing  and  docum entary  evidence of th e  
charge m u st be, provided w ith o u t cost or re ­
quest. A fter October 28, 1977, th e  regu lation  
contem plates th a t  th e  creditor will have 
procedures in  place to  provide th e  prim arily  
requ ired  in fo rm ation  for .each  transac tion .

I  also no te  in  your le tte r  th a t  you s ta te  
th a t  th e  d a te  of tran sac tio n  for a il types of 
cred it ob tainab le  un d er your program  is th e  
day th e  account is debited  by th e  bank. I  
would p o in t o u t th a t  th e  regu la tion  speci­
fies th a t  th e  da te  of deb iting  is th e  d a te  of 
th e  tran sac tio n  for purposes of th is  section 
only w hen th e  cred it being extended is on 
a n  overdraft checking program . In  a ll o ther 
cases, such as your cash advance check­
ing program , th e  c reditor is requ ired  
as a  prim ary  m atte r  to  provide th e  date  of 
th e  tran sac tio n  or th e  d a te  w hich is on th e  
docum ent evidencing th e  tran sac tio n , if 
such  docum ent is signed by th e  custom er. 
Once again, however, I  should  p o in t o u t th a t  
§ 226.7(k) (7) (i) perm its th e  cred ito r to  use 
th e  da te  of deb iting  in stead  of th e  da te  of 
th e  tran sac tio n  or o th er d a te  requ ired  if 
due to  operational lim ita tio n s th e  prim arily  
requ ired  d a te  is n o t available fo r purposes 
of billing  d u ring  th e  tran s itio n  period.

T his is an  official staff in te rp re ta tio n  of 
R egulation  Z issued u nder § 226.1(d) (3) and  
lim ited  in  its  app lication  to  th e  facts o u t­
lined  above. I  t ru s t  i t  is responsive to . your 
inquiry .

Sincerely,
Jerauld C. Kluckm an ,

A ssistan t Director-
§ 226.8(b) “Security  in te res t u n d e r th e  

U niform  Com mercial Code” adequately  de­
scribes type of security  in te res t taken.

November 22, 1976.
T his is in  response to  your le tte r  of * * •, 

requesting  an  official in te rp re ta tio n  on th e  
disclosure of th e  type of a  security  in te res t 
u n d er § 226.8(b) (6) o f R egulation Z.

Section 226.8(b) (5) of R egulation  Z re­
quires th e  c red ito r to  disclose, am ong o th er 
th ings, th e  “type of any security  in te res t held  
or to  be re ta ined  o r acquired  by th e  cred ito r.” 
You su b m it th ree  phrases w hich are in tended  
to  describe th e  type of a  security  in te res t 
tak en  by th e  c reditor and  req u est staff’s 
opin ion as to  w hether each of these phrases 
co n stitu tes  a  sufficient descrip tion  of th e  
security  in te res t u nder § 226.8(b) (5).

F irst, you ask w hether th e  disclosure of a 
“security  in te res t un d er th e  U niform  Com­
m ercial Code” is a  sufficient descrip tion  when 
th e  cred ito r o b ta in s a  security  in te res t su b ­
jec t to  th e  UCC. In  staff’s opinion, th is  la n ­
guage would be sufficient to  comply w ith  
th a t  requ irem en t of § 226.8(b) (5) in  th e  
s itu a tio n  you describe. Staff believes th a t  
th is  provision of th e  regu la tion  does h o t re ­
qu ire  creditors to  provide a deta iled  s ta te ­
m en t of th e  type of in te res t acquired  or a 
c ita tio n  to  any specific s ta tu to ry  provision 
p u rsu a n t to  w hich th e  security  in te res t is 
obtained. In  staff’s view, a  security  in te res t 
u n d e r th e  U niform  Commercial Code is a 
“type” of security  in te res t and  m ay be ade­
quate ly  described using  th e  language you 
suggest.

Additionally, you ask w hether a  consensual 
or con trac tu a l security  in te res t m ay be d is­
closed in  language such  as th e  following: 
“a  security  in te res t established by our con­
t ra c t” or “a  security  in te res t th ro u g h  our 
agreem ent.” In  staff’s opinion, th is  language 
does n o t adequate ly  describe th e  type of se­
cu rity  in te res t taken , p u rsu a n t to  § 226.8 
(b) (6). The words "co n trac t” and  “our agree­
m en t” m ay n o t convey any p a rticu la r m ean­
ing to  th e  custom er or assist h im  in iden tify ­
ing th e  legal docum ent from  w hich th e  secu­
r ity  in te res t arises. However, if  th e  language 
you propose could be modified to  more spe­
cifically iden tify  th e  co n trac t or agreem ent 
referred to, staff believes th a t  such  a  disclo­
su re  would adequately describe th e  type of 
security  in te res t involved. For exam ole, th e  
s ta te m en t m ig h t refer to  th e  specific t itle  
of th e  docum ent w hich evidences th e  secu­
rity  in te rest.

T his is an  official staff in te rp re ta tio n  of 
R egulation  Z issued p u rsu a n t to  § 226.1(d) 
(3) of th e  regulation . Staff’s conclusions re ­
la te  solely to  th e  facts and  issues presented.

Sincerely,
Jerauld C. K luckm an ,

A ssistan t D irector:
§ 226.7(b) Open end  billing s ta tem en t 

need n o t disclose posting  dates of tran sac ­
tio n s (o ther th a n  paym ents and  credits) in  
order to  com ply w ith  requ ired  disclosure of 
balance o n  w hich th e  finance charge was 
com puted and  how th a t  balance was d e te r­
m ined.

November 22, 1976.
T his is in  response- your le tte r  of * * * , in  

w hich  you request an  official in te rp re ta tio n  
of § 226.7(b) (1) (viii) of R egulation  Z w hich 
requ ires disclosure of “th e  balance on w hich 
th e  finance charge was com puted  and  a  
s ta tem en t of how th a t  balance was d e te r­
m ined.”

Your c lien ts are open end cred it card  i s ­
suers th a t  are considering adopting  an  op­
tiona l m ethod  of com puting  finance charges 
on  th e  basis of an  average daily  balance 
w hich includes purchases posted to  th e  card ­
ho lder’s accoun t on th e  cu rre n t s ta tem en t 
from  th e  d a te  of such  posting in  instances 
where th e  cardholder does n o t tim ely pay 
in  fu ll th e  new balance show n on th e  p re­
vious periodic s ta tem en t.

Your c lien ts electing th is  op tion  have de­
c id e d  to  m ake th e  disclosure concerning th is  
m ethod  of com puta tion  of th e  finance charge 
on  th e  reverse of th e  periodic s ta te m en t (as 
p e rm itted  by § 226.7(c) (2 ) ) .  The disclosure 
s ta tem en t reads in  p a r t:
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“The am o u n t of any finance charge In ­
curred  by you during  th is  billing cycle, as 
disclosed on  th e  face  of th is  S ta tem en t, was 
com puted  by m ultip ly ing  th e  (m onthly) 
Periodic B a te (s) tim es th e  Average Daily B al­
ance (s), b o th  of w hich are also disclosed on 
th e  face of th is  S ta tem en t. T he “Average 
Daily B alance” is th e  sum  of th e  o u ts tan d ­
ing balances for each day of th e  c u rren t b ill­
ing cycle (excluding any  previously billed 
b u t u n paid  finance charge) divided by th e  
num ber of days in  th e  c u rre n t billing cycle, 
com puted separately  fo r Cash Advances and 
for Purchases.”

The average daily balance and  tran sac tio n  
dates will appear o n  th e  face of th e  s ta te ­
m ent. You in qu ire  w hether § 226.7(b)(1) 
(viii) requ ires th e  disclosure of posting  dates 
on  th e  face of th e  s ta te m en t in  add itio n  to  
tran sac tio n  dates in  order to  p e rm it th e  card­
holder to  com pute th e  average daily  balance. 
I t  is staff’s opin ion th a t  th e  posting  d a te  of 
th e  tran sac tio n  need n o t  be disclosed to  com ­
ply w ith  th e  I 226.7(b) (1) (viii) requ irem en t 
th a t  th e  m ethod  of determ ining th e  balance 
on  w hich  th e  finance charge was com puted 
be disclosed.

T he req u irem en t th a t  th p  m ethod  of d e te r­
m in a tio n  of th e  average daily  balance be  d is­
closed does n o t requ ire  th a t  th e  custom er be 
able to  com pute th e  balance 6n w hich th e  fi­
nance  charge is based from  th e  face of th e  
sta tem en t. Com pliance w ith  th e  regu la tion  
m ay be achieved by providing th e  custom er 
w ith  th e  m ethod  of th e  com putation . T he re ­
qu irem en t of posting da tes would unneces­
sarily  com plicate th e  disclosure an d  heces- 
s ita te  th e  p rin tin g  of two separate  dates (i.e., 
th e  tran sac tio n  d a te  and  th e  posting date) 
w hich could re su lt in  confusion on  th e  p a r t 
o f th e  custom er. I t  shou ld  be noted, however, 
th a t  § 226.7(b) (1) (iii) requ ires th e  use  of 
posting  dates fo r disclosure of paym ents and 
credits on  periodic sta tem en ts.

T his is an  official in te rp re ta tio n  of R egula­
tio n  Z, issued in  accordance w ith  § 226.1(d) 
(3) of th e  regulation . I t  is lim ited  in  i ts  scope 
to  th e  questions presented  herein . I  t ru s t  
th is  is responsive to  your inquiry.

Sincerely,
Jerauld C. Kluckm an ,

Assistant Director.
Board of Governors of the Federal Re­

serve System, November 24,1976.
G riffith L. Garwood, 

Deputy Secretary of the Board»
[FR Doc.76-35586 Filed 12-2-76:8:45 am ]

CHAPTER V— FEDERAL HOME LOAN 
BANK BOARD

SUBCHAPTER D— RULES AND REGULATIONS 
FOR INSURANCE OF ACCOUNTS

[No. 76-869]

PART 563o—ACCOUNTING 
REQUIREMENTS

Amendments Relating to the Form and 
Content of Financial Statements

November 23, 1976.
The following outline of the amend­

ments adopted by this Resolution is in­
cluded for the reader’s convenience and 
is subject to the full description in the 
preamble as well as the specific provi­
sions in the regulations.

I. P resent S ituation

Present § 563c. 1 is a comprehensive 
accounting regulation adopted by Board 
Resolution No. 73-1768 on November 28,

RULES AND REGULATIONS

1973. In large measure, it repeats the 
accounting regulations set forth in Regu­
lation S-X (17 CFR Part 210) promul­
gated by the Securities and Exchange 
Commission, which in turn is based upon 
generally accepted accounting principles 
(GAAP). In addition to the requirements 
from Regulation S-X, § 563c. 1 prescribes 
additional disclosures which focus on the 
specialized accounting of savings and 
loan associations.

II. Amended Regulation

Amend § 563c.1 to incorporate by ref­
erence Articles 1, 2, 3, 4, and 5 and Rule 
9-02 of Article 9 of Regulation S-X and 
supplement those provisions with addi­
tional requirements appropriate to sav­
ings and loan industry accounting.

III. Reason for Amendment

Since the adoption of present § 563c.1, 
there have been many changes in both 
Regulation S-X and GAAP rendering 
sections of § 563c.l obsolete. On the other 
hand, the sections of § 563c.1 which per­
tain to savings and loan accounting have 
remained fairly current.

In order to eliminate the need for con­
tinual amendments to § 563c. 1 whenever 
Regulation S-X or GAAP are revised, 
and to strengthen the disclosure require­
ments to help assure full and fair dis­
closure, the Board amends present 
§ 563c.l to incorporate Regulation S-X 
by reference and establish additional ac­
counting requirements which would be 
needed for the fair presentation of sav­
ings and loan financial data. '

The Federal Home Loan Bank Board, 
by Resolution No. 76-476, dated June 30, 
1976, proposed an amendment to Part 
563c of the Rules and Regulations for 
Insurance of Accounts (12 CFft Part 
563c) for the purpose of updating and 
revising the requirements for the form 
and content of financial statements filed 
with applications for conversion from a 
mutual institution to a stock institution 
and for certain subordinated debt ap­
plications. Notice of such proposed rule- 
making was duly published in the F ed­
eral R egister on July 12, 1976 (40 FR 
28545-28549) with an invitation for in­
terested persons to submit written com­
ments by August 10,1976.

Analysis of conversion applications 
containing financial statements prepared 
in accordance with present § 563c.1, dis­
cussions with professional accounting as­
sociations, and enactment of Public Law 
93-495 (H.R. 11221), which provides, in 
part, that a converting Federal associa­
tions may retain its Federal charter, have 
indicated a need to amend § 563c.1 by 
replacing it with several new provisions 
incorporating Articles 1, 2, 3, 4, and 5 
and Rule 9-02 of Article 9 of Regulation 
S-X, promulgated by the Securities and* 
Exchange Commission (17 CFR Part 
210), and supplementing those provi­
sions with additional requirements ap­
propriate to savings and loan industry 
accounting.

The final amendment differs from the 
proposal in three ways. First, “Securities 
of Affiliates,” which was aggregated with

mother Securities and Investments,” be­
comes a separate caption for a balance 
sheet. Second, the requirement for dis­
closure ̂ of interest which is sixty days 
or more delinquent was revised to read 
more than sixty days delinquent. Third, 
minor clarifying and referencing changes 
were made. However, there were no sub­
stantive changes from the proposal.

On the basis of its consideration of all 
relevant material presented by interested 
persons and otherwise available concern­
ing this proposal, the Board hereby 
.amends Part 563c by revising § 563c.l, 
redesignating §§ 563c.2 through .5 as 
§§ 563c.10 through .13, and adding new 
§§ 563c.2 through .9, to read as set forth 
below, effective December 3,1976.

1. Redesignate present §§ 563c.2, 
563c.3, 563c.4, and 563C.5 as 563c.10, 
563c.11, 563C.12, and 563C.13, respectively, 
preceded by caption “Subpart B—Other 
Accounting Requirements.”

2. Amend § 563c. 1 and add new 
§§ 563c.2, 563C.3, 563C.4, 563c.5, 563c.6, 
563c.7, 563c.8, and 563c.9, preceded by 
caption “Subpart A—Form and Content 
of Financial Statements in Offering Cir­
culars” for new Subpart A to read as 
follows:

Subpart A— Form and Content of Financial 
Statements in Offering Circulars

Sec.
563c.l A pplication of th is  Subpart.
563c.2 Definitions.
563c.3 Q ualification of Public  A ccountant 

(see also 17 CFR 210.2-01).
563c.4 G eneral notes to  financial sta tem ents 

(see also 17 CFR 210.3-16).
563c.5 Consolidation of financial s ta tem ents 

of a  reg is tran t and  its  subsidiaries 
engaged in  diverse financial activ­
ities (see also 17 CFR 210.4-02). 

563c.6 B alance shee t (see also 17 CFR 210.5- 
0 2 ).

563c.7 Incom e sta tem en ts  (see also 17 CFR 
210.5-03).

563c .8 S ta tem en t of changes in  financial 
position.

563C.9 W hat schedules are to  be filed.
Authority.—Secs. 402, 403, 407, 48 Stat. 

1256, 1257, 1260, as am ended (12 U.S.C. 1725, 
1726, 1730), Reorg. P lan  No. 3 of 1947, 12 
FR 4981, 3 CFR 1943-48 Comp., p. 1071.
Subpart A— Form and Content of Financial 

Statements in Offering Circulars
§ 563c. 1 A pplication o f  th is subpart.

(a) This subpart states the require­
ments as to form and content of finan­
cial statements to be furnished by an in­
sured institution with the following:

(1) Any proxy statement or offering 
circular'required to be used in connection 
with a conversion under Part 563b of this 
subchapter; and

(2) Any offering circular or private 
placement memorandum required to be 
used in connection with issuance of sub­
ordinated debt securities under § 563.8-1 
of this subchapter.

(b) The term “financial statements” 
includes all notes to the statements and 
related schedules.

(c) Consistent with the provisions of 
this subpart, financial statements fur­
nished by an insured institution shall
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comply with the following provisions of 
Regulation S-X of the Securities .and 
Exchange Commission (IT CFR Part 
210): §§210.1-01 through 210.5-04 and 
§ 210.9-02 (17 CFR 210.1-01 through 
210.5-04 and § 210.9-021.
§ 5 6 3 c .2  D efin itions.

(See also 17 CFR 210.1-02.)
(a) Registrant. The term “registrant” 

means an applicant, an insured institu­
tion, or any other person required to pre­
pare financial statements in accordance 
with this subpart.

(b) Significant Subsidiary. The term 
“significant subsidiary” means (1) a 
subsidiary or (2) a subsidiary and its 
subsidiaries, meeting any of the condi­
tions described below based on (i) the 
most recent annual financial statements, 
including consolidated statements, of 
such subsidiary which would be required 
to be filed if such subsidiary were a reg­
istrant and (ii) the most recent annual 
consolidated financial statements of the 
registrant being filed:

(1) The parent’s and the parent’s other 
subsidiaries’ proportionate share of the 
total assets'*after intercompany elimina­
tions) of the subsidiary, or their invest­
ments in and advances to the subsidiary 
exceed one percent of the consolidated 
total assets.

(2) The parent’s and the parent’s other
subsidiaries’ proportionate share of the 
gross revenues (after intercompany elim­
inations) of the subsidiary exceed five 
percent of the consolidated gross reve­
nues. ■ ■; -
§ 563c.3  Q ualification  o f  Public Ac­

countant.
(See also 17 CFR § 210.2-01.)
(a) The term “qualified public ac­

countant” means a certified public ac­
countant or licensed public accountant 
certified or licensed by a regulatory au­
thority of a State or other political sub­
division of the United States who is in 
good standing as such under the laws of 
the jurisdiction where the home office 
of the registrant to be audited is located. 
Any person or firm who is suspended from 
practice before the Securities and Ex­
change Commission or other govern­
mental agency is not a “qualified public 
accountant” for purposes of this section.

(b) Independence of Public Account­
ant. (See also § 571.2(c)(3) of this sub­
chapter.)
§ 563c.4  General notes to financial 

statem ents.
(See also 17 CFR § 210.3-16.)
(a) Restrictions which limit the avail­

ability of reserves and undivided profits 
for dividend purposes. Describe any such 
restrictions, indicating briefly the source, 
their pertinent provisions, and, where 
appropriate and determinable, the 
amount of reserves and undivided profits
(1) so restricted or (2 ) free of such re­
strictions. These restrictions include ab­
solute restrictions, such as those im­
posed by the Federal Home Loan Bank 
Board, state laws, as a result of conver­
sion, or credit agreements, as well as

restrictions which may result in addi­
tional income taxes before payment of 
dividends.

(b) Income tax expense. Describe in a 
footnote the method used in computing 
the tax bad debt deduction; include the 
principal present assumptions on which 
the registrant has relied in making or not 
making provisions for such taxes. Dis­
close whether or not consolidated returns 
are filed.

(c) Provision for losses. Describe the 
policies used by the registrant in provid­
ing for losses on loans and real estate. 
Indicate if specific provisions or a “bas­
ket” provision is used. Also state the 
policy with respect to capitalizing or ex­
pensing holding costs of real estate 
owned.

(d) Conversion. If the registrant is an 
applicant for conversion from a mutual 
to a. capital stock company or has so con­
verted within the last three years de­
scribe generally the terms of such con­
version and any restrictions on the op­
erations of the registrant imposed by 
such conversion.

(e) Loans receivable. Describe the ac­
counting policies regarding recognition 
of income on loans receivable. Include 
the policies with respect to discontinu­
ance of interest accrual; the treatment 
of discounts and premiums on loans orig­
inated, purchased, or sold; and the 
treatment of loan fees for originations, 
servicing, commitments, and other fees.
§ 5 6 3 i.S  Consolidation o f  financial 

statem ents o f  a registrant and its sub­
sidiaries engaged in diverse financial 
activities. (S ee  also 17 CFR § 210.4- 
02).

(a) If the registrant and its subsid­
iaries are engaged in one or more types 
of financial activities, e.g., banking, in­
surance, finance, and savings and loan 
activities, consolidated financial state­
ments may be filed unless deemed inap­
propriate; Provided, That, when more 
than one type of financial activity is in­
volved, separate audited financial state­
ments for each significant financial sub­
sidiary or each significant group of fi­
nancial subsidiaries shall be presented. 
Savings and loan holding companies en­
gaged in savings and loan related finance 
activities, as defined in § 584.2 of this 
chapter, are considered to be one type 
of financial activity for the purpose of 
this section.

(b) If the registrant’s subsidiaries are 
engaged in manufacturing, merchandis­
ing or other nonfinancial activities,,the 
financial statements of the subsidiaries 
shall not be consolidated with the oper­
ations of the registrant. However, the 
subsidiaries may be included in the con­
solidated financial statements if their 
activities are principally for the benefit 
of the operations of the registrant. In 
interpreting the significance of the sub­
sidiaries, the registrant should consider 
factors in addition to those in the defini­
tion of significant subsidiary, including 
the primary business activities of the 
registrant, trends, and other pertinent 
matters.

52983

§ 563c.6 Ha la nre Sheet*.
'  (See also 17 CFR §210.5-02.)

R equired Asset Captions and 
D isclosures ;

(a) Investment Securities*.—(1) United 
States Government and Federal Agency 
Obligations. State, parenthetically or 
otherwise, the basis of determining the 
amount shown in the balance sheet and 
state th f  alternate of the aggregate cost 
or the aggregate amount on the basis 
of market quotations a t the balance sheet 
date. When the original cost of securities 
purchased on a yield basis has been prop­
erly adjusted to reflect amortization of 
premium or accretion of discount since 
acquisition, the basis of / determining 
their amount may be described as “at 
amortized cost” with appropriate foot­
note disclosures.

(2) Other securities and investments. 
State, parenthetically or otherwise, the 
basis of determining the amount shown 
in the balance sheet and state the alter­
nate of the aggregate cost or the ag­
gregate amount on the basis of market 
quotations at the balance sheet date. 
When the original cost of securities pur­
chased on a yield basis has been properly 
adjusted to reflect amortization of pre­
mium or acceretion of discount since ac­
quisition, the basis of determining their 
amount may be described as “at amor­
tized cost” with appropriate footnote dis­
closures. Marketable equity securities, 
other than those securities which by 
their terms either must be redeemed by 
the issuing enterprise or are redeemable 
a t the option of the investor, are to be 
carried at the lower of their aggregate 
costs or market values, determined a t 
the balance sheet date.

(3) “Federal Funds” sold.
(4) Securities purchased under agree­

ments to resell.
(b) Mortgage loans. (1) State sepa­

rately here, or in a note referred to here­
in, each major class, such as FHA and 
VA loans, conventional loans, loans to 
facilitate sales of real estate foreclosed, 
unimproved land, contracts to facilitate 
the sale of real estate, and loans and 
participations guaranteed by an agency 
of the Federal government. Indicate the 
approximate amounts pledged to secure 
debt.

(2) Loans to facilitate sales of associa­
tion-owned real estate shall be disclosed 
by appropriate footnote and the sub­
stance explained clearly and precisely.

(3) State separately, or by a footnote, 
loans on which the registrant or its sub­
sidiaries have other than a primary lien. 
By a footnote disclose briefly the sub­
stance of such loan transactions includ­
ing the amounts of prior liens.

(4) State separately, or by a footnote, 
the amounts of Governmental, National 
Mortgage Association, Federal Home 
Loan Mortgage Corporation and other 
participation .notes included in mortgage 
loans. Indicate the range of rates and 
maturities of such notes.

(5) In a footnote, state separately any 
valuation allowances, unearned interest
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on consumer loans, and any other de­
ductions used to arrive a t net loans re­
ceivable. Undisbursed loan funds shall 
not be deducted (see § 563c.6(l)).

(c) Other Loans. (Show separately 
any significant subcategory).

(1) Home improvement loans, both in­
sured and uninsured.

(2) Education loans.
(3) Mobile home loans.
(4) Loans secured by savings accounts.
(5) Mortgage loans purchased under 

agreements to resell.
(6) Other.
(d) Accrued interest receivable on 

loans. Show separately, with the amount 
of interest delinquent for more than 60 
days included parenthetically on the bal­
ance sheet or disclosed in a footnote.

(e) Valuation allowances. Deduct from 
the related assets. In a separate note 
set forth an analysis indicating losses 
incurred, recoveries made, and transfers 
to this account during the fiscal year. 
(See also § 563c.7(f)).

(f) Real estate owned. State, paren­
thetically or otherwise:

(1) The basis of determining the 
amount shown on the balance sheet, and

(2) A description of each class of real 
estate owned which

(i) Was acquired "by foreclosure or by 
deed in lieu of foreclosure,

(ii) Is in judgment and subject to re­
demption, or

(iii) Was acquired for development or 
resale.
Show separately any accumulated depre­
ciation or valuation allowances. Disclose 
the policies regarding and amounts of 
capitalized costs, including interest.

(g) Investments in real estate ven­
tures. In a note, present summarized 
financial statements, which may be un­
audited, for each investment which is 
twenty (20) percent or more owned by 
the registrant or any of its subsidiaries 
or for which liabilities (including con­
tingent liabilities) to the parent exceed 
ten (10) percent of the parent’s net 
worth.

(h) Securities of affiliates. Indicate 
the basis for determining the amount 
shown in the balance sheet.

(i) Investment in stock of the Federal 
Home Loan Bank. Indicate basis for de­
termining the amount shown in the 
balance sheet.

(j) Prepayment to FSLIC secondary 
reserve.
R equired Liabilities, R eserves, and

S tockholders’ Equity Captions and
D isclosures

(k) Savings accounts. Include accrued 
interest or dividends, if appropriate. In 
a note, set forth in tabular form the 
amounts of savings accounts by cate­
gories of interest rate as of the dates of 
each balance sheet filed. As of the date 
of the latest balance sheet, set forth in 
tabular form the amounts of certificates 
maturing during each of the three years 
following such date and the total ma­
turing thereafter. Also disclose the 
weighted average interest rate on out­

standing savings a t each date for which 
a balance sheet is presented.

(l) Loans in process. Include the 
amount of all undisbursed loan proceeds. 
Do not include interest, discounts, ap­
praisal and inspection fees or any other 
amounts not intended as funds to be 
disbursed for the purpose for which the 
loan was granted.

(m) Advance payments by borrowers 
for taxes and insurance.

(n) Advances from Federal Home 
Loan Bank. State separately here, or in a 
note referred to herein, information in­
dicating:

(1) The aggregate amount due each 
year and the range of interest rates, and

(2) Assets pledged.
(0) Other Borrowed Funds. State sep­

arately each major class of other bor­
rowed funds (for reverse repurchase 
agreements, see § 563c.6(p)). Bonds, 
notes, debentures, and similar debt (in­
cluding subordinated indebtedness) shall 
be reported as liabilities. Debt instru­
ments may not be grouped with stock­
holders’ equity under the caption “Capi­
tal.” (See also captions 25 and 29 of 17 
CFR 210.5-02.)

(p) Sale and repurchase agreements. 
Simultaneous sale and repurchase agree­
ments (reverse repurchase-agreements or 
“reverse repos”) should' be separately 
disclosed here, or by footnote. The sub­
stance of such transactions should be 
briefly but clearly explained and the 
effects of any imputation of interest ex­
plained. This includes instances where 
the seller is acting as a conduit (agent) 
and where it is appropriate for the inter­
est to be imputed on the basis of net cash 
flow.

(q) Commitment and contingent lia­
bilities. In addition to the disclosures re­
quired by 17 CFR 210.5-02 (caption 34) 
and 210.3-16(1), the registrant shall dis­
close the amount of outstanding loan 
commitments as of the dates of the latest 
audited balance sheet and the balance 
sheet presented for an unaudited stub 
period.

(r) Total liabilities.
(s) Statement of stockholders’ equity. 

(See also § 563c.6(o)). A summary shall 
be given for each class of stockholders’ 
equity set forth in the balance sheet.

R equired Captions and Disclosures

(1) Balance a t beginning o f period. S ta te  
separately  th e  ad ju s tm en ts  to  th e  balance 
sh ee t a t  th e  beginning of th e  first period of 
th e  rep o rt for item s w hich were retroactively  
applied to  period (s) p rio r to  th a t  period. 
(See § 563c.7(t)).

(2) N et incom e or loss from  s ta tem en t o f 
operations. See 5 663c.7(v).

(3) O ther additions. S ta te  separately, in ­
d ica ting  clearly th e  n a tu re  of th e  tran sac ­
tio n s o u t of w hich th e  item s arose.

(4) Dividends. For each class of shares, 
s ta te  th e  am o u n t per share  an d  in  th e  ag­
gregate. Show separately cash, o th er (speci­
fied) dividends, and  th e  m arket value of 
stock  dividends.

(6) O ther deductions. S ta te  am oun ts sep­
arately, ind icating  clearly th e  n a tu re  of th e  
tran sac tio n s o u t of w hich th e  item s arose.

(6) Balance a t end o f period. T he balance 
a t  th e  end  of th e  m ost recen t period shall 
agree w ith  th e  re la ted  s ta tem en t of financial 
condition  caption.

§ 5 6 3 c .7  Incom e Statements.
(See also 17 CFR 210.5-03.)
The following format for income state­

ments shall be used by registrants filing 
under this regulation:

Income Items

(a) Interest on mortgage loans. State 
the amount of interest received and/or 
accrued on mortgage loans. If a premium 
has been paid in connection with any 
purchased loans and such premium is 
being amortized periodically, such 
charges should be reflected here. Amor­
tization of loan fees which may be 
deemed to be an adjustment of the con­
tract rate shall be reported under this 
caption.

(b) Interest on other loans. State the 
amount of interest received or accrued 
on loans secured by savings accounts or 
other obligations of the institution, un­
secured property improvement loans, 
mobile home loans, unsecured education 
loans, and any other loans which are not 
secured by real estate.

(c) Interest and dividends on invest­
ments and deposits. State the amount 
of interest received or accrued on U.S. 
Government and other investment se­
curities and deposits in banks, including 
interest and/or dividends on deposits in 
savings and loan associations and stock 
in Federal Home Loan Banks. Include 
also:

(1) Periodic credits and/or debits to 
investment income arising from the am­
ortization of bond premium and/or ac­
cretion of discount; and

(2) Periodic credits and/or debits aris­
ing from the amortization of gains ,or 
losses on the sale of securities, prior to 
December 31, 1971, in accordance with 
§ 563.23-2 (a) and (c) (1) of this sub­
chapter. Exclude from this caption in­
come on investments in subsidiaries and 
affiliates.

(d) Loan fee and service charges. 
State the amount of acquisition credits 
and discounts taken into income in ac­
cordance with § 563.23-1 of this sub­
chapter, plus all fees and charges that 
were not subject to deferral under the 
regulation. Show separately any signifi­
cant items.

(e) Income from unconsolidated sub­
sidiaries and affiliates. State the divi­
dend or interest income received from 
the institution’s investment in the capi­
tal stock, obligations (other than con­
forming loans), or other securities of a 
subsidiary or affiliate.

(f) Income from real estate opera­
tions. Include in this caption all revenues 
and expenses which arose from the own­
ership and. operation of real estate 
owned. In a note, set forth the basis for 
the amount reported showing separately 
the costs of sales; gains on sales of prop­
erty acquired for development; gains on 
sales of foreclosed properties; increases 
or decreases in allowances for losses; 
taxes, insurance, maintenance, interest 
and other holding costs; and rental and 
other income. If the amount to be re­
ported is a net loss, it shall be included 
among the expenses.
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(g) Other income. State the amount 
of any other Income which Is not reported 
under any of the preceding income clas­
sifications. Material unusual or non­
recurring income and profits are to be 
reported separately. State separately any 
material amounts indicating clearly the 
nature of the transaction out of which 
the items arose. Other income may be 
stated net of applicable expenses.

Income D eductions

(h) Interest on savings accounts. In­
clude all interest or dividends accrued on 
savings accounts.

(i) Interest on borrowings. Include all 
interest paid or accrued on borrowings, 
indicating any amounts capitalized. (See 
also 17 CPR § 210.3-16(r) )

(j) Compensation. State the compen­
sation of officers; directors and employees 
(fees, salaries, wages, bonuses, and other 
compensation*, both current and- 
deferred.

(k) . Net occupancy expense. Include 
all expense of occupancy, e.g. rent, util­
ities, repairs and maintenance, depre­
ciation on buildings, amortization of 
leasehold improvements, property taxes, 
maintenance and other expenses.

(l) Advertising. State the cost of all 
types of advertising activities, including 
the cost of giveaways and premiums.

(m) Provision for loan losses. In a 
note, set forth the basis for making such 
provisions (see § 563c.6(e) ).

(n) Losses from real estate opera­
tions. (See § 563c.7(f) ).

vO) Other expenses. State separately 
all items in excess of 1 percent of con­
solidated gross income.

(p) Income or loss before income tax 
expense and applicable items under 
§ 563c.7 (g) through (u).

(q) Income tax expense. (See § 563c.- 
12) and 17 CPR § 210.3-I6(o) K

(r) Minority interest in income of con­
solidated subsidiaries.

(s) Equity in earnings of unconsoli­
dated subsidiaries and 50 percent or less 
owned persons. The amount reported 
under this caption shall be stated net of 
any applicable tax provisions. State, 
parenthetically or in a note referred to 
herein, the amount of dividends received 
from such persons. If justified by cir­
cumstances, these items may be pre­
sented in a different position and a dif­
ferent manner.

(t) Extraordinary items, less appli­
cable tax. State separately and disclose, 
parenthetically or otherwise, the tax 
applicable to each.

(u) Cumulative%effects of changes in 
accounting principles. State separately 
and disclose, parenthetically or other­
wise, the tax applicable to each.

(v) Net income or loss. The amount in­
cluded under this caption shall be car­
ried to thé related subdivision of retained 
earnings. (See § 563c.12 (definition of 
“net income”) and § 563c.6(s) (2).)

(w) , Earnings per share data. Show 
separately:

(1) Earnings before any extraordinary 
items, ' >' ' i  - -

(2) Earnings applicable to extraor­
dinary items and accounting changes, net 
of related tax effects, and

(3) Net earnings per share.
§‘ 5 6 3 c .8  Statem ent o f  changes in finan­

cia l position .
The statement of changes in financial 

position shall show the sources from 
which funds have been obtained and 
their application. At a minimum, the 
following shall be reported:

(а) Increase of funds. (1) Funds pro­
vided from operations (showing sepa­
rately net income or loss and the addi­
tion arid deduction of specific items 
which did not require the expenditure or 
receipt of funds; e.g‘., depreciation and 
amortization, deferred income taxes, in­
terest credited to savings accounts, and 
undistributed earnings or losses of un­
consolidated persons).

(2) Loans receivable reduction:
(i) Proceeds from sale of loans;
(ii) Total payments on loans.
(3) Net increase in advance payments 

by borrowers for taxes and insurance.
(4) Sale of assets (identifying sepa­

rately items such as real estate owned, 
property and equipment, investment 
securities, etc.).

(5 ) Issuance of long-term debt,
(б) Increase in savings accounts.
(7) Federal Home Loan Bank advances.
(8) Borrowed money.
(9) iioan fees and discounts deferred 

(if collected in cash).
(19) Decrease of cash.
(11) Total funds provided.

"(b) Decrease of funds. (1> Loan orig­
inations and purchases (showing the fol­
lowing items separately, if m aterial):

(1) Construction;
(ii) Purchase of property;
(iii) Refinance;
(iv) Government insured loans;
(v) Loans on sales of real estate 

owned;
(vi) Consumer loans;
(vii) Other loans;

. (viii) Purchases of whole loans;
Ox) Purchases of participation^;
(x) Less decreases in undisbursed loan 

proceeds.
(2) Purchase of other assets (identify­

ing separately items such as investment 
securities, property and equipment. FHL 
Bank Stock, etc.).

(3) Additions to real estate owned;
(i) Foreclosures;
(ii) Investments.
(4) Repayment of long-term debt.
(5) Repayment of Federal Home Loan 

Bank advances.
(6) Repayment of borrowed money,
(7) Decrease in savings accounts.
(8) Payment^of cash dividends on cap­

ital stock.
(9) Increase in cash.
(10) Total applications.

§ 5 6 3 c .9  W hat schedules are to be filed .
(a) Except as otherwise expressly 

provided in the applicable form—.
(1) Schedules I, V, VI, v m , IX, and 

X shall be filed as of the dates of the

most recent audited balance sheet and 
any subsequent unaudited balance sheet 
filed for each person or group, provided 
that any such schedule, oilier than 
Schedules I and VIH, may be omitted if:

(1) The financial statements contained 
therein are being filed as part of an an­
nual or other periodic report; and

(ii) The information that would be' 
shown in the respective columns of such 
schedule would reflect no changes in any 
issue of securities of the registrant or any 
significant subsidiary in excess of five 
percent of the outstanding securities of 
such issue as shown in the most recently 
filed annual report containing the 
schedule.

(2) Schedule VIII, Capital Shares, 
may be omitted if the above two condi­
tions exist and any information required 
by column G of the schedule is shown in 
the related balance sheet or in a note 
thereto.

(3) Schedules n , III, and VII shall be 
filed for each period for which an in­
come statement is required to be filed 
for each person or group.

(4) Schedule IV shall be filed- with 
each balance sheet filed.

(b) When information is required in 
schedules for both the registrant and 
the registrant and its subsidiaries con­
solidated, .it may be presented in the 
form of a single schedule, provided that 
items pertaining to the registrant are 
separately shown and that such single 
schedule affords a properly summarized 
presentation of the facts. If the infor­
mation required by any schedule (includ­
ing the notes thereto) may be shown in 
the related financial statement or in a 
note thereto without making such state­
ment unclear or confusing, that proce­
dure may be followed and the schedule 
omitted.

(c) Reference to the schedules shall 
be made in the appropriate captions of 
the financial statements. Where, pur­
suant to the applicable instructions, the 
supporting schedules do not accom­
pany the financial statements, references 
to  such schedules shall not be made,

(d) The schedules shall be examined 
by an independent accountant if the re­
lated financial statements are so ex­
amined.

(e) Filing of certain schedules.— (1) 
Schedule I. U.S. Treasury Securities, Se­
curities, of Other U.S. Government 
Agencies and Corporations, and Obliga­
tions of States and Political Subdivi­
sions,—The schedule prescribed by 
§ 563c.9(f ) shall be filed—

(i) In support of information sup­
plied pursuant to § 563c .6 (a) on a balance 
sheet, if the greater of the aggregate cost 
or the aggregate market value of invest­
ment securities based on market quota­
tions as of the balance sheet date consti­
tutes 5 percent or more of total assets.

(ii) In support of inf ormation supplied 
pursuant to § 563c.6 (a) (2) on a balance 
sheet, if the amount a t which other se­
curity investments is shown in such 
balance sheet constitutes 5 percent or 
more of total assets. »:
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(2) Schedule II. See 17 CFR 210.5-04 
(d) (Schedule ED. For purposes of this 
schedule, exclude in the determination of 
the amount of indebtedness any amounts 
due the registrant for mortgage loans 
secured by a person’s residence.

(3) Schedule III. Investments in, 
Equity in Earnings of, and Dividends Re­
ceived from Affiliates and Other Persons. 
This schedule may be omitted if the re­
lated sums on the balance sheet do not 
exceed one (1) percent of total assets. 
See 17 CFR 210.5-04<d) (Schedule H I).

(4) Schedule IV. Slow Loans—File 
with each balance sheet filed. The sched­
ule is prescribed by § 563c.9(f).

(5) Schedule V. Bonds, Mortgages and 
Similar Debt. See 17 CFR 210.5-04(d) 
(Schedule IX ).

(6) Schedule VI. Guarantees of Secu­
rities of Other Issuers. See 17 CFR 210.5- 
04(d) (Schedule X I).

(7) Schedule VII. Valuation and Qual­
ifying Accounts and Reserves. See 17 
CFR 210.5-04(d) (Schedule XU).

(8) Schedule VIII. Capital Shares. See 
17 CFR 210.5-04(d) (Schedule xm ).

(9) Schedule IX. Warrants«or Rights. 
See 17 CFR 210.5-04 (d) (Schedule XIV).

(10) Schedule X. Other Securities.—If 
there are any classes of securities not in- 
eluded in Schedules I, V, VI, VJJLL, or IX, 
set forth in this schedule information 
concerning such securities corresponding 
to that required for the securities in­
cluded in such schedule?. Information 
need not be set forth, however, as to 
notes, drafts, bills of exchange, or bank­
ers’ acceptances, having a maturity at 
the time of issuance not in excess of one 
year. This schedule may be omitted if the 
total of these other securities does not 
exceed one (1) percent of total assets. 
The schedule is prescribed by § 563c.9(f).

(11) Schedule XI, Intangilble Assets, 
Pre-operating Expenses and Similar De­
ferrals. See 17 CFR 210.5-04 (d) (Sched­
ule VH).

(12) Schedule XII.  Accumulated De­
preciation and Amortization of Intangi­
ble Assets. See 17 CFR 210.5-04(d) 
(Schedule v m ) .

(f) Schedules.

S c h e d u l e  I.—Ü.S. Treasury securities, securities of other U.S. Government agen­
cies and corporations, and obligations of States and political subdivisions

CoL A Col. B Col. C
Type and maturity grouping Principal Book Market

amount value1 value

U.S. Treasury securities:
Within 1 yr_.__________
After 1 but within 6 yr___
After 5 but within 10 yr___
After 10 yr______ . . . __...

Total, U.S. Treasury securities.
Securities of other U.S. Government agencies and corporations:

Within 1 yr_________—. . . _________ ____ --------------------—
After 1 but within 5 yr_____ ____ __ ... .---------------—---- ------ —
After 6 but within 10 yr------------------------------------- ----- ---- -

-After 10 yr----------- ; . . . . . . . ----------- . . . . . -------~ ~ ---------- --------
Tot al, securities of other U.S. Government agencies and c'orpora- 
• tions-...—J--------_____ ——------- . . . ---- ---------,1—— — —

Obligations of States and political subdivisions:2 3
Within 1 yr___ ____...___ . __ ----------------
After 1 but within 5 yr..___  _ _
After 5 but within 10 yr_________ .....--------
After 10 yr____ ________ _____ ____ ___—

Total, obligations of States and political subdivisions^.

1 State briefly in a footnote the basis for determining the amounts in this column. ,
2 Include obligations of the States ©! the United States and their political subdivisions, agencies, and instrumental­

ities; also obligations of territorial and insular possessions of the United States. Do not include obligations of foreign
St& trG S« I „* State in a footnote the aggregate (a) principal amount, (b) book value, and (c) market value of securities that 
arc less than * ‘investment grade.” If market value is determined on any basis other than market Quotations at balance 
sheet date, explain.

Schedule IV.—Slow loans (as defined in sec. 561.16 of the rules and 
Regulations for insurance of accounts)

Col. A Col. B
Past due

Type , Principal payments
; outstanding (including

aeerued interest)

1st mortgage loans and contracts:
Insured or guaranteed mortgage loans------ --------- -..............................-----
Mortgage loans, participations, and mortgage backed certificates insured or

guaranteed by an agency or instrumentality of the United States---- . . . .
Conventional mortgage loans:

Single family dwelling------------ ------....................— -‘  ........*---•■
Homes 2 to.4 dwelling units---------. . . . . ------------ -------------------- -----
Multifamily—More than 4 dwelling u n its ..............................—-----------
Other improved real estate—Commercial and industria l.... . . . --------
Acquisition and development of land---- . . . . . . . . — ........f ..............
Undeveloped land___ . . . . . . . . . . . ----------------------------------------------

Participations........... ...................■—------................
Other mortgage loans and contracts to facilitate sale of real estate owned- 

2d mortgage loans-------- ------------ ----------i - --------------------------- — -----------
Total, mortgage loans____—........._..

Other loans:
Property improvement, alteration, or repair. __ 
Educational loans:

Insured or guaranteed.----- ----------- . . . . .
Other than insured or guaranteed------ ----

Mobile home chattel paper:
Insured or guaranteed-----. . . . ---------------
Other than insured or guaranteed—. . . . —

Equipping and secured consumer loans---------
Unsecured consumer loans..----------- ---------
Other loans— ................... — ............

Total, other loans—______. . . — ................
Total, slow loans.. — .................---....... .
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S c h e d u l e  X.— Other securities

Col. A Col. B Col. C
Type Amount Book

»value1
Market
value

Bonds, notes and debentures8 3---------------------------------- -
Stock of the Federal home loan bank (at cost)........................

_________ _________
Total__i - -—-— —V---------------— :— -------------- ------------ — ----------V-— — -----------------

i state briefly in a footnote the basis for determining the amounts showh in this column. 
i State in a footnote the aggregate amount and book value of foreign securities included.
> state in a footnote the aggregate (a) principal amount, (b) book value, and (c) market value of bonds, notes, and 

debentures that are less than “investment grade.” If market value is determined on any basis other than market quo­
tations at balance sheet date, explain.

4 state in a footnote the aggregate market value.

(Secs. 402, 403, 407, 48 S ta t. 1256, 1257, 1260, as am ended; (12 U.S.C. 1725, 1726, 1730), Reorg. 
Plan No. 3 of 1947, 12 PR 4981, 3 OPR, 1943-48 Comp., p. 1071.)

By the Federal Home Loan Bank Board.

[PR Doc.76-35453 Piled 12-2-76;8:45 am]

J .  J .  F in n ,
Secretary.

Title 14— Aeronautics and Space
CHAPTER II— CIVIL AERONAUTICS 

BOARD
SUBCHAPTER D—SPECIAL REGULATIONS 

[Reg. SPR-115, Arndt. 2]
PART 371— ADVANCE BOOKING 

CHARTERS
Technical Amendment

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
October 5, 1976. (Incorporate attached 
regulation.)

By SPR-110, 41 FR 37763, September 
8, 1976, the Board adopted a new Part 
371 of its Special Regulations (14 CFR 
Part 371) authorizing and governing the 
operation of a new type of charter des­
ignated and Advance Booking Charter 
(ABC.)

Those engaged in operating ABC’s are 
required to file certain information with 
the Board, and to comply with certain 
bonding requirements. The ABC proposal, 
set forth in Notice of Proposed Rulemak­
ing EDR-294/SPDR-42/ODR-12, 41 FR 
7417 (February 18,1976), included provi­
sions that would have prescribed forms 
for the following documents: the pas­
senger list required under § 371.25, the 
surety bond required under § 371.31, and 
the charter prospectus and market data 
summaries required under § 371.50. Those 
proposed forms were set forth in Ap­
pendices A, B, and C, respectively, of the 
proposed rule, and no comment opposed 
the various formats set forth therein.

In accordance with its proposal the 
Board has decided to prescribe the 
forms for the passenger list, the surety 
bond, and the charter prospectus and 
market data summaries required under 
the ABC rule. Certain editorial changes 
have been made in the proposed pas­
senger list form, to take account of 
standby lists which, under the ABC as 
finally adopted, may be filed in conjunc­
tion with European ABC’s. The other 
proposed forms have been adopted as 
proposed without modification.

Since these amendments are designed 
only to facilitate compliance with the 
substantive requirements of Part 371, 
and have already been the subject of

notice and public procedure, the Board 
finds for good cause that additional 
notice and public procedure thereon are 
unnecessary, and that the amendments 
may become effective on less than 30 
days’ notice.

Accordingly, the Civil Aeronautics 
Board hereby amends Part 371 of its 
Special Regulations (14 CFR Part 371), 
effective December 3, 1976, as follows:

1. Paragraph 371.25(b) (2) is revised 
to read as follows:
§ 3 7 1 .2 5  O perating authorization o f  

charter operators.
* * * * *

(b) * * *
(2) File with the Board (Investigation 

and Audit Division, Bureau of Enforce­
ment) an original passenger list and a 
standby list, with respect to persons who 
have authorized the operator to include 
them in such list as prospective sub­
stitutes for main list passengers, or a 
statement that there are no standby list 
members. The passenger list and the 
standby list shall be filed on CAB Form 
371-i, which appears as Appendix A to 
this Part, and shall set forth the name 
of each passenger and standby in alpha­
betical order, his or her address and tele­
phone number, and the name, address, 
and telephone number of the travel 
agent (if any) who sold the charter to 
the passenger: Provided, That where the 
outbound leg of an ABC is scheduled to 
depart on or after October 1] 1978, the 
information required by this paragraph
(b) ^hall be filed not later than 30 days 
prior to the scheduled date of departure 
for European ABC’s, and not later than 
15 days prior to the schedule date of de­
parture for all others. The information 
required to be filed with the Board, under 
this section, shall be deemed filed on 
the U.S. Postal Service postmark date 
imprinted on the envelope.

2. Paragraph 371.31(c) is revised to 
read as follows:
§ 3 7 1 .3 1  Surety bond and depository  

agreem ent.
* * * * *

(c) The bond required under para­
graphs (a) and (b) of this section shall

insure the financial responsiblity of the 
charter operator or foreign charter op­
erator and the supplying of the transpor­
tation and all other accommodations, 
services, and facilities in accordance with 
the contract between the charter opera­
tor or foreign charter operator and the 
charter participants, and shall be in the 
form set forth as Appendix B to this 
Part. Such bond shall be issued by a 
bonding or surety company (1) whose 
surety bonds are accepted by the Inter­
state Commerce Commission under 49 
CFR 1084.6; or (2) which is listed in 
Best’s Insurance Reports (Fire and Cas­
ualty) with a general policyholders’ ra t­
ing of “A” or better. The bonding or 
surety company shall be one legally au­
thorized to issue bonds of that type in 
the State in which the charter orig­
inates. For purposes of this section, the 
term “State” includes any territory or 
possession of the United States, or the 
District of Columbia. The bond shall be 
specifically identified by the issuing 
surety with a company bond numbering 
system so that the Board may identify 
the bond with the specific charter or 
charters to which it relates: Provided, 
however, That these data may be set 
forth in an addendum attached to the 
bond, which addendum must be signed by 

•the charter operator or foreign charter 
operator and the surety company. It 
shall be effective.qn or before the date 
the charter Prospectus is filed with the 
Board. If the bond does not comply with 
the requirements of this section, or for 
any reason fails to provide satisfactory 
or adequate protection for the public, the, 
Board will notify the direct air carrier 
and the charter operator or foreign 
charter operator, by registered or certi­
fied mail, stating the deficiencies of the 
bond. Unless such deficiencies are cor­
rected within the time set forth in such 
notification, the subject charters shall in 
no event be operated.

♦ * * * *
3. Paragraph 371.50(b) is revised to 

read as follows:
§ 3 7 1 .5 0  Charter trip reporting.

* * * *
(b) Within 30 days after termination 

of a charter or series of charters, or in 
the case of series of charters extending 
over a period longer than 30 days, every 
30 days, the direct air carrier andcharter 
operator or foreign charter operator shall 
jointly file with the Board (Supplemen­
tary Services Division, Bureau of Op­
erating Rights), a report on CAB Form 
371-2, which appears as Appendix C to 
this Part. The report shall indicate 
whether or not the charters authorized 
hereunder were, in fact, performed. For 
each charter operated, the report shall 
indicate the origin, destination (s), and 
number of passengers carried. To the ex­
tent that the operations differed from 
those described in the Prospectus filed 
under § 371.28, such differences shall be 
fully detailed, including the reasons 
therefor. However, the making of such 
an explanation shall not of itself operate 
as authority for or excuse any such 
deviations.
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4. Appendices A, B, and C are added 
to Part 371 as set forth below.
(Secs. 101, 204, 401, 402, 407, 416, and  1001 
of th e  Federal A viation Act of 1958, as 
am ended, 72 S ta t. 737 (as am ended), 748, 
754 (as am en d ed ), 757, 766, 771 and 788; 49

U.S.C. 1301, 1324, 1371, 1372, 1377, 1386, 
and  1481.)

By the Civil Aeronautics Board.
Phyllis T. K aylor,

Secretary.

Approved by GAO B-1&0226 (RÓH22) 
Expires 10-31-79

A ppendix A 
Page 1 o f  3 pages

CAB AD VA N C E BOOKING C H A R TE R  PASSENGER NAME LISTS <l)
(See Instructions On The Reverse Side) PAGE-------OF-------

(8) ABC 
NUMBER

I I  i l

(6) NAME OF CHARTER
OPERATOR _

(8) d a t e  m a in /St d b y  >
LIST FILED

I i i l

(7 ) NAME DEPARTURE TR IP  
DIRECT AIR CARRIER

(4) DATE DEPART. 

U S T  FILED

I i i l
(8) NAME RETURNING TR IP  
DIRECT AIR CARRIER

<&) DATE RETURN 
LIST FILED

M i l l

(9) DEPARTURE DATE OF
JOURNEY ORIGIN DESTINATION DEPARTURE 1 Y| Y I n I n 1 DI D

| 1 1 1

(10) RETURN - 0A T E  OF
iniM NiFV ORIGIN DESTINATION RETURN | t | y | « | N | D | D

( I D
PSNGR
SEQJJOS.

U *>  PS HGR STATUS PASSENGER IDENTIFICATION
Main Stdby Sub. Dep. Ret. (18) NAME tl< )  ADDRESS & TELEPHONE NO. 05)ENPLANEMENT IDENTIFICATION

M F 
□  □

Passport No.
Tvl Doc. No.
Other No.

I I  F 

□  □
Passport No.
Tvl Doc. No.
Othor No.

M F 
□  □

Passoort No.

Other No.
M F 

□  □
Passport No.
Tvl Dec. No.
Other No.

M F 

□  □
Passport No.
Tvl Doc. No.
Other No.

M F

□  Q Tvl Doc. No.
Other No.

M F 

□  □
Passport No.
Tvl Doc. No.
Other No.

M F 
□  □

Passport No.
Tvl Dec. No.
Other No.

a  f  

□  □
Passport No.
Tvl Doc. No.
Other No.

M F 

□  □
Passport No.
Tvl Doc. No.
Other No.

M F 

□  □ Tvl Dec. No.
Other No.

M Fa □
Passion No.

Tvl Doc. No.
Other No.

M F
O  D  - Tv l Ooc. No.

Other No.
M F 

□  □
Passoort No.
Tvl Doc. No.
Other No.

□  □

Other No<
M F Passoort No. _

Other No.
M F 

□  □
Pisspen No.
Tvl Doc. No.
Other No.

M F 

□  □

Other No.
M F 

□  □
Passoort No.

Othor No.
M F 

□  □ Tvl Doe. No.

K ìiU lN
»-STDBY
>SUB.
D-DEP.
e-r e t .

(17)
Total Substitute Psngrs# 
Enplaned on the
Deoarture Journov s =  % 
•Total No. Psnir. Seats 
Contracted For

<18)-PREPARED BY:

Departure
Return

CAB FORM 371-1 (3-7«)
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Appendix A 
Page 2 o f 3

<18>
NAME, ADDRESS, AND TELEPHONE NUMBER 

OF RETAIL AGENT
PASSENGER SEQUENTIAL NUMBERS 

(From Item 11)

1.

T

3.

T

5.
t

6.

7.

8.

9.

10.

CAB Form 371-1
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INSTRUCTIONS A ppendix A

I n t r o d u c t io n  ------ r a 8 e  3 o i  3 pages
-------- F o r i  371- l i /  i s  t o  b e  u sed  In  f i l i n g  th e  advance  hooking  c h a r t e r  p a s se n g e r and s ta n d b y  name l i s t  (ABCPNL)
r e o u ir e d  bv  P a r t  371 to  b e  f i l e d  by  th e  c h a r t e r  o p e r a to r  (CO) no l a t e r  th a n  45 d ay s b e f o r e  t h e  sc h e d u le d  d a t e  
o f  d e p a r tu r e  i n  t h e  c a s e  o f  E uropean  ABC’s ,  and  no l a t e r  th a n  30 d ay s b e f o re  th e  sc h e d u le d  d a te  o f  d e p a r tu r e  
f o r  e U  o t h e r s ,  p u rs u a n t  t o  § 3 7 1 .2 5  ( t h e  f i l i n g ) ;  and two p h o to s ta t ic  o r  s im i l a r ly  re p ro d u ce d  c o p ie s  o f  t h i e  
f o r e ,  e u s t  b e  u sed  a s  t h e  e n p la n c n e n t l i s t  re q u ir e d  to  b e  p re p a re d  by th e  d i r e c t  a i r  c a r r i e r  (DAC), and  r e -  
g a in e d  a f t e r  a  f l i g h t  i s  p e r fo rm ed , p u rs u a n t to  8 3 7 1 .4 4 . The in fo rm a tio n  re q u ir e d  by  a l l  i te m s , on form  371-1 
s h a l l  b e  ty p e w r it t e n  e x c e p t item  12 (P a sse n g e r S ta tu s )  item  15 (E nplanem ent I d e n t i f i c a t i o n )  and item  18 
(P re p a re d  B y).

•*r0Cel ^ eg Q ^ ° i l l  p r ^ f a r e  Form 37 1 -1  a c c o rd in g  to  th e  i n s t r u c t i o n s  s e t  f o r t h  below  and s h a l l  f i l e  an o r i g i n a l  
co p y  w ith  th e  B o a rd 's  I n v e s t i g a t io n  and  A u d it D iv is io n ,  B ureau o f  E n fo rcem e n t. The CO w i l l  s im u lta n e o u s ly  
f i l e  two p h o to s ta t ic  o r  s i m i l a r l y  r e p r o ' tee d  c o p ie s  (no ca rb o n s )  w i th  th e  DAC, on e  copy o f  w hich s h a l l  b e  
u se d  f o r  th e  ABC d e p a r tu re  f l i g h t ,  th e ' o th e r  f o r  th e  ABC r e tu r n  f l i g h t .

P r e p a r a t io n  o f  ^  tv e n ty  (20 ) naaies< I tem s  i ,  2 , and 6 th ro u g h  15 w i l l  b e  com pleted  on each  p ag e ,
And ite m s  16 .th ro u g h  18 w i l l  b e  p re p a re d  o n ly  on  th e  f i r s t  p a g e , by th e  CO o r  DAC, a s  t h e  c a s e  may b e .
NOTEi The CO s h a l l  su b m it t o  t h e  DSC, a t  th e  tim e  o f  ea ch  en p la n em en t, a  s e p a r a te  l i s t  o f  s u b s t i t u t e s ,  com­
p l e t e d  i n  ac c o rd a n c e  w ith  th e s e  i n s t r u c t i o n s .  s - ,,

I tem  1 , Page o f  — The l e f t  b la n k  i s  t o  c o n ta in  a  s e q u e n t ia l  number b e g in n in g  w ith , 1 r e p r e s e n tin g  
t h e  page  number i n  th e  s e t  o f  pages  su b m itte d  f o r  th e  ABCPNL, The r i g h t  b la n k  i s  t.o c o n ta in  th e  t o t a l  number 
©f pages  i n  th e  s e t  f o r  t h e  ABCPNL. • ,  .. * -v •

Item  2 , ABC Number— E n te r  th e  number a s s ig n e d  by th e  B ureau o f  O p e ra tin g  R ig h ts  (B 0R )j.for th e  ABC p r o -  
g ram , e . g . ,  76-37$ th e  CO sh o u ld  f u r th e r  i d e n t i f y  th e  p a s se n g e r l i s t s  f i l e d  w i th in  th e  program  by a s s ig n in g  
a n o th e r  number f o r  ea ch  p a s se n g e r l i s t  f i l e d ,  su ch  num bers to  b e  i n  seq u e n ce  and. b e g ip  w ith  M1H* T h m , th e  
f i r s t  p a s se n g e r l i s t  f i l e d  i n  th e  program  7 6 -3 7 .w ould be 76-37—1,» and t h e ^ f i f t h  l i s t  f i l e d  w ould b e  76-37—5«

Item  3 , D a te  M ain /S tandby  L i s t  Fi l e d — Leave b lank«
I t e n  4 ,  D a te  D e p a rtu re  L i s t  F i l e d —Leave b la n k .
Item  5 , Da t e  R e tu rn  L i s t  F ile d —L eave b la n k , .
Item  6 , Name' o f C h a r te r  O p e ra to r ■■■•"Enter th e  name o f  th e  c h a r t e r  o p e r a to r  e x a c t ly  a s  shown on th e  ABC

P ro s p e c tu s  f i l e d  w ith  th e  B oard« ,  . .  .
Item  7 , Name D e p a r tu re  T r ip  D i r e c t  A ir  C a r r ie r —E n te r  th e  name o f  th e  DAC who w i l l  perfo rm  th e  d e p a r tu re  

jo u rn e y  f o r  th e  ABC e x a c t ly  a s  shown on  th e  ABC P ro s p e c tu s  f i l e d  w ith  th e  B oard , .,
v I t e m 8 . Name R e tu rn in g  T r ip  D i r e c t  A ir  C a r r ie r — E n te r  th e  name o f  th e  DAC who w i l l  pe rfo rm  th e  r e tu r n  

" jo u rn e y  f o r  th e  ABC, e x a c t ly  a s  shown on th e  ABĈ  P ro s p e c tu s  f i l e d  w ith  th e  Board« (A lthough  t h i s  w i l l  
g e n e r a l l y  b e  th e  same a s  shown in  item  7 , d i t t o  m arks a r e  n o t  a c c e p ta b le .  The item  m ust b e  c o m p le te d ) .

I t e m 9 , D e p a r tu re  Jo u rn e y — E n te r  d e t a i l s  a b o u t th e  d e p a r tu re  jo u rn e y  on t h i s  l in e *  Show th e  o r i g i n  ana 
d e s t i n a t i o n  a s  c i t y ,  s t a t e  (o r  o t h e r w i s e ) a n d  c o u n try .  A i r p o r t  names a r e  a c c e p ta b le  o n ly  a s  an  a d d i t i o n  
t o  t h e  c i t y ,  s t a t e ,  an d  c o u n try  in fo rm a tio n . The d a te  sh o u ld  a p p e a r i n  th e  form  YYMMDD w here YY r e p r e s e n ts  
t h e  l a s t  two d i g i t s  o f  th e  c u r r e n t  c a le n d a r  y e a r ,  MM r e p r e s e n ts , t h e  month i n  a  sca rle  w here 01 i s  J a n u a ry  and  
12  is 'D e c e m b e r , and DD i s  t h e  day  o f  th e  m onth from  01 to  3 1 . F o r exam ple, December 12 , 1976 , would b e  shown 
a s  761212, The ADP cod ing  boxes to  th e  l e f t  o f  Item  9 a r e  in te n d e d  f o r  th e  t h r e e - l e t t e r  co d e s  o f  th e  o r i g i n  
an d  d e s t i n a t i o n ,  i . e . ,  W ashington , D C . , USA (N a tio n a l A i r p o r t)  to  B a ltim o re , Md. USA sh o u ld  b e  shown a s  
DCABAL. E n te r  th e s e  i f  known, o th e r w is e ,  l e a v e  b la n k . - ■ ~

Tt-ptn i p .  R e tu rn  Jo u rn e y — F ollow  th e  same d i r e c t io n s  a s  f o r  item  9 above in  d e s c r ib in g  th e  r e tu r n  Jou rney«
I t a n  1 1 , P a s se n g e r S e q u e n t ia l  Number—Two o r  m ore p ag e s  w i l l  be re q u ir e d  to  l i s t  th e ^ p ro s p e c t iv e  p a s se n g e r 

nam es. E ach p ro s p e c t iv e  p a s se n g e r name i s  to  r e c e iv e  a  s e q u e n t ia l  number b e g in n in g  w ith  1 . N ote t h a t  th e  
l a s t  s e q u e n t i a l  number shown on th e  l a s t  page o f  th e  ABCPNL sh o u ld  e q u a l th e  a g g re g a te  number o f b o th  m ain l i s t  
p a s s e n g e rs  and s tan d b y  l i s t  p a s s e n g e rs .  , . , _ . . . . . ■

I ta f l  12, P a s se n g e r S ta tu s —T hese  f i v e  (5 ) colum ns a r e  to  be m arked w ith  an  x  a s  a p p r o p r ia te  t o  show t h a t  
t h e p a s se n g e r named on t h i T l i n e  i s  a  m ain l i s t  p a r t i c ip a n t  (MAIN), r ta n d b y  l i s t  p a r t i c ip a n t  (STDBY), d e p a r t in g  
e n p la n e d  p a s se n g e r (DEP^)', o r  r e tu r n in g  en p la n ed  p a s se n g e r (R E T .). The ABCPNL a t  t h e  t im e  i t  i s  f i l e d  by  th e  
CO w i l l  c o n ta in  x ’s  o n ly  i n  th e  MAIN an d  STDBY co lum ns. The DAC p erfo rm in g  th e  d e p a r tu r e  jo u rn e y  w i l l  m ark 
a n  x  i n  th e  d e p a r tu re  and s u b s t i t u t e  (SUB.) .columns and th e  DAC p erfo rm in g  t jie  r e tu r n  jo u rn e y  w i l l  m ark an  x  
I n  th e  r e tu r n  colum n. Each DAC w i l l  co m p lete  item s  12 th ro u g h  15 f o r  e a c h  s u b s t i t u t e .

Item  13 , Name—  E n te r  th e  p ro s p e c t iv e  p a s s e n g e r ’s  l a s t  name first, fo llo w e d  by a  comma, th e  f i r s t  n a m e ^ o r^  
i n i t i a l s  and th e  m id d le  I n i t i a l ,  i f  any  ( f o r  exam ple , Doe, Jo h n  A .)«  Check b lo c k  w h e th e r M ale o r  F em ale. E n te t  
t h e  name on one l i n e  o n ly , i f  n e c e s s a r y ,  by  d ro p p in g  any  e lem en t o th e r  th a n  th e  f u l l y  s p e l l e d  o u t  l a s t  name.
E n te r  a l l  p r o s p e c t iv e  p a s s e n g e rs ’ names in  a lp h a b e t i c a l  o r d e r ,  a c c o rd in g  to  th e  l a s t  name and ip  th e  c a se  o f - 
l i k e  l a s t  nam es, a c c o rd in g  to  i n i t i a l s  o f f i r s t  names.

Item  1 4 , A dd ress  and  T elephone No. — E n te r  th e  a d d re s s  i n  enough d e t a i l  to  a l lo w  c o n ta c t  by  m a i l ,  and  
te le p h o n e  number ( in c lu d in g  a r e a  c o d e , i f  a n y ) .  .

I t 4*n 15 . Enplanem ent I d e n t i f i c a t i o n —The DAC p erfo rm in g  th e  d e p a r tu r e  o r  r e tu r n  jo u rn e y  w i l l  v e r i f y  ea ch  
e n p la n in g  p a s s e n g e r 's  i d e n t i t y  u s in g  a s  th e  docum entary  s o u rc e  o f  su ch  v e r i f i c a t i o n  th e  p a s s e n g e r 's  p a s s p o r t ,  
o r .  i f  h e  h a s  no p a s s p o r t ,  u s in g  h i s  t r a v e l  i d e n t i t y  docum ent. O nly i f  no p a s s p o r t  o r  t r a v e l  i d e n t i t y  docu­
m ent i s  a v a i la b l e  sh o u ld  an y  o th e r  docum ent b e  u s e d , e . g . ,  a  S o c ia l  S e c u r ity  c a r d .  When a  p a s s p o r t  o r  S o c ia l  
S e c u r i ty  c a rd  i s  u sed  f o r  i d e n t i f i c a t i o n ,  e n te r  o n ly  th e  number in  th e  a p p r o p r ia te  s p a c e .  Where a  t r a v e l  
i d e n t i t y  docum ent o r  docum ent o th e r  th a n  a  p a s s p o r t  o r  S o c ia l  S e c u r ity  c a rd  i s  u s e d , th e n  i n  a d d i t i o n  to  e n te r ­
in g  th e  number i n  th e  a p p r o p r ia te  s p a c e , a  b r i e f  d e s c r i p t io n  o f  su ch  docum ent sh o u ld  a l s o  b e  n o te d .

Item  16 . Column T o ta l s — Boxes shown a r e  to  be used  f o r  R eco rd in g  th e  t o t a l  x ' s  shown on a l l  th e  pag es  o£ 
t h i s  ABCPNL i n  th e  p a r t i c u l a r  colum n. T hese e n t r i e s  m ust a p p e a r only on page 1 o f  th e  ABCPNL, The box  u n d er 
t h e  colum n headed  MAIN ( t i t l e d  A-MAIN) sh o u ld  c o n ta in  th e  . t o t a l  number o f  o r i g i n a l  p a r t i c ip a n t s  and th e  box  u n d e r 
t h e  colum n headed STDBY ( t i t l e d  B-STDBY) sh o u ld  c o n ta in  th e  t o t a l  number o f  s ta n d b y s .  T he box u n d er t h e  colum n 
h ea d ed  SUB ( t i t l e d  C-SUB) sh o u ld  c o n ta in  th e  t o t a l  number o f  s u b s t i t u t e s .  T he box u n d er th e  colum n headed  DEP 
( t i t l e d  D-DEP) sh o u ld  c o n ta in  th e  t o t a l  number o f  d e p a r tu r e  f l i g h t  p a s se n g e rs  and  th e  box -under t h e  colum n 
headed  RET ( t i t l e d  E-RET) sh o u ld  c o n ta in  th e  t o t a l  number o f  r e tu r n  f l i g h t  p a s s e n g e rs .  The A-MAIN'arri ,  <
B—STDBY f ig u r e s  w i l l  b e  shown on  th e  ABCPNL su b m itte d  i n  th e  F i l i n g .  T he C-SUB, D-DEP, and*E-RET f ig u r e s  
V i l l  be shown on  th e  ABCPNL u sed  by th e  d e p a r t in g  DAC and r e tu r n in g  DAC, r e s p e c t i v e l y .

Xtem 17— T h is  c o m p u ta tio n  w i l l  b e  com pleted  by th e  d e p a r tu re  DAC. The c a l c u l a t i o n  r e q u i r e s  a  d i v i s io n  o f 
t h e  number o f  s u b s t i t u t e s  ( i . e . ,  n o t  in c lu d in g  any p a s s e n g e rs  occupying  !'u nused  sp a c e " )  en p la n ed  o n  th e  d ep a r­
t u r e  jo u rn e y  by th e  t o t a l  number o f  p a sse n g e r s e a t s  c o n t ra c te d  f o r . , E x p re ss  th e  r e s u l t  to  th e  n e a r e s t  t e n th  o f

*  PCr i t m * 1 8 T P re p a re d  By— E n te r  th e  s ig n a tu r e  o f  th e  p e rso n  p re p a r in g  th e  form  f o r  th e  CO, th e  d e p a r t in g  DAC

an d  Number o f R e t a i l  A g e n t - E n te r  th e  name, a d d re s s  a ^  te le p h o n e
r e t a i l  a g e n t  who h a s  s o ld  a  c h a r t e r  to  a  p a sse n g e r l i s t e d  under item  1 3 . F o r ea ch  a g e n t ,  g iv «  

t h e  s e q u e n t i a l  num bers ( ite m  11) o f  a l l  p a s s e n g e rs  t o  whom c h a r t e r  was s o ld .

‘l /  C op ies a r e  o b ta in a b le  from  th e  B o a rd 's  P u b l ic a t io n s  S e rv ic e s  S e c t io n . 

CAB; Form 371-1
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ADVANCE BOOKING CHARTER OPERATOR'S SURETY BOND UNDER 
PART 371 OF THE SPECIAL REGULATIONS OF THE 

C IV IL  AERONAUTICS BOARD (14 CFR PART 371)

KNOW ALL MEN BY THESE PRESENTS, THAT we _____________ ;__________ __________ ____ _____; ;
(Name of clvarter o pera to r)

o f _______________________ , ____________ . ______as  PRINCIPAL (h e re in a fte r  c a lle d  P r in c i-
(C ity ) (S ta te )

p a l) ,  a n d ________ ______________ _ a co rp o ra tio n  c rea ted  and e x is tin g  under the  Laws of the
(Name o f  Surety)

S ta te  of _______________ _ _________ as SURETY (h e re in a fte r  c a lle d  Surety) a re  held and
(S ta te )

firm ly  bound unto th e  United S ta te s  of America in  the sum o f _____________ _____________ _
(See 0371.31 of P a r t 371)

fo r  which payment, w ell and tr u ly  to  be made, we bind o u rse lves and our h e i r s ,  execu tors, 
ad m in is tra to rs , successo rs , and a s s ig n s , jo in t l y  and s e v e ra lly , firm ly  by these  p re se n ts .

WHEREAS, th e  P rin c ip a l in tends to  become an Advance Booking C harter (ABC) opera to r 
pursuant to  the  p ro v isio n s of P a r t 371 of the B oard 's S pecial R egulations and o th e r  ru le s  
and re g u la tio n s  of the  Board re la t in g  to  insurance or o th er s e c u r ity  fo r  the  p ro te c tio n  of 
ABC p a r t ic ip a n ts ,-a n d  has e lec ted  to  f i l e  w ith the  G iv il A eronautics Board such a  bond a s  
W ill in su re  f in a n c ia l  r e s p o n s ib i li ty  w ith  re sp ec t to  a l l  monies received  from c h a r te r  
p a r t ic ip a n ts  fo r  se rv ic e s  in  connection w ith  an ABC to  be operated  su b je c t to  P a r t 371 of 
th e  B oard 's S pecial R egulations in  accordance w ith c o n tra c ts , agreem ents, ofc arrangem ents 
th e re fo r , and

WHEREAS, th i s  bond i s  w r itte n  to a ssu re  compliance by th e  P rin c ip a l a s  an au thorized  
C harter o pera to r w ith  P a r t 371 of the Board’s S pecia l R egula tions, and o th er r u le s  and 
re g u la tio n s  of the Board re la t in g  to  insurance o r o th er s e c u r i ty  fo r  th e  p ro te c tio n  of 
c h a r te r  p a r t ic ip a n ts ,  and s h a l l  inu re  to  the  b e n e f i t  of any and a l l  c h a r te r  p a r t ic ip a n ts  
to  whom the  P rin c ip a l may be held le g a lly  l ia b le  fo r  any of th e  damages h ere in  describ ed ,

NOW, THEREFORE, th e  cond itio n  of th i s  o b lig a tio n  i s  such th a t  i f  th e  P rin c ip a l s h a l l  
pay or cause -to be paid to  c h a r te r  p a r t ic ip a n ts  any sura o r sums for~which th e  P rin c ip a l 
may be held  le g a lly  l i a b le  by reason of the P r in c ip a l’s  f a i lu r e  f a i th f u l ly  to  perform, 
f u l f i l l ,  and ca rry  out a l l  c o n tra c ts , agreem ents, and arrangem ents made by the  P rin c ip a l 
w h ile  th is  bond i s  in  e f fe c t  w ith  re sp ec t to  the r e c e ip t  of monies from c h a r te r  p artic i-> r 
pan ts  and proper- disbursem ent thereof pursuant to  and in  accordance w ith  th e  p rov isions 
o f  P a r t 371 Of th e  B oard 's S pecial R egula tions, then th is  o b lig a tio n  s h a l l  be v o id , o ther­
w ise to  remain in  f u l l  fo rce  and e f fe c t .

The l i a b i l i t y  of the  Surety w ith  re sp e c t to  any c h a r te r  p a r t ic ip a n t s h a l l  not exceed 
the  c h a r te r  p r ic e  paid  by or on behalf of such p a r t ic ip a n t .

The l i a b i l i t y  of th e  Surety s h a l l  not be discharged by any payment or succession  of 
payments hereunder, u n le ss  and u n t i l  such payment o r payments s h a l l  amount in  the  aggregate 
to  th e  penalty  of the bond, bu t in  no event s h a l l  the  S u re ty 's  o b lig a tio n  hereunder exceed 
th e  amount of sa id  p en a lty . The Surety  agrees to  fu rn ish  m i t t e n  n o tic e  to  th e  C iv il  
A eronautics Board fo rth w ith  of a l l  s u i t s  f i le d ,  judgments rendered , and payments made by 
sa id  Surety  under th is  bond.

The bond s h a l l  cover the  fo llow ing c h a r te rs :  1/

Surety  company's Date of f l ig h t  P lace of f l i g h t
bond No. - d ep a rtu re  ’ d ep a rtu re

This bond i s  e f fe c t iv e  t h e _____ _____ day of ___________ , 19___ 12:01 a .m .,
Standard time a t  th e  address o f the  P rin c ip a l as s ta te d  h e re in  and s h a l l  continue in  fo rc e  
u n t i l  term inated  a s ,h e re in a f te r  provided. The P rin c ip a l or the  Surety may a t  any time 
term ina te  th is  bond by w r itte n  n o tic e  to  the C iv il  A eronautics Board a t  i t s  o f f ic e  in  
Washington, D .C ., such term ina tion  to  become e f fe c t iv e  t h i r ty  (30) days a f t e r  a c tu a l re ­
c e ip t  of sa id  n o tic e  by the  Board, The Surety s h a ll  not be l i a b le  hereunder fo r  th e  
payment of the damages h ere inbefo re  described  which a r i s e  as the  r e s u l t  of any c o n tra c ts ,  
agreem ents, undertak ings, or arrangements fo r  tfie supplying of tra n sp o r ta tio n  and o ther 
se rv ic e s  made by the  P rin c ip a l a f t e r  the term ina tion  of th is  bond a s  h e re in  p rovided, bu t 
such term ina tion  s h a l l  not a f fe c t  th e  l i a b i l i t y  of the Surety hereunder fo r  the payment 
o f any such damages a r is in g  as the r e s u l t  of c o n tra c ts , agreem ents, or arrangem ents fo r  ~ 
th e  supplying Of tra n sp o r ta tio n  and o th er se rv ic e s  made by the P rin c ip a l p r io r  to_ the  d a te  
such term ina tion  becomes e f fe c t iv e .  L ia b il i ty  of the  Surety under th i s  bond s h a l l  in  a l l  ,
events be lim ited  oply to  a c h a r te r  p a r t ic ip a n t or c h a r te r  p a r t ic ip a n ts  who s h a l l  w ith in

1/ These da ta  may be supplied  in  an addendum attached  to the bond. See §371.31.
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s ix ty  (60) days a f t e r  th e  term ina tion  of the p a r t ic u la r  c h a rte r  described  h ere in  g ive 
w r it te n  n o tic e  of claim  to  th e  c h a rte r  o p e ra to r o r ,  i f  he i s  un av a ilab le  to  th e  S ure ty , 
and a l l  l i a b i l i t y  on th is  bond s h a l l  au to m atica lly  te rm ina te  s ix ty  (60) days a f t e r  the 
term ina tion  d a te  of th e  p a r t ic u la r  c h a r te r  covered by th i s  bond except fo r  claim s f i le d  
W ithin the time provided h e re in .

IN WITNESS WHEREOF, th e  sa id  P r in c ip a l and Surety have executed th is  instrum ent on 
th e  _________________  day of _________________________, 1 9 _____ •

PRINCIPAL SURETY

Name____________________________ Name___________________________ ;________________ (SEAL)

By _ _ ________ __________  . By _____ ;________
(S igna ture  and T i t l e )  (S ignature and T it le )

Witness _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  W itness_____________'

Only co rpo ra tio n s may q u a lify  to  
a c t  a s  Surety and they must meet 
th e  requirem ents s e t  f o r th  in  
8371.31(d) of P a rt 371

Appendix' C 
Page 1 o f 2

ADVANCE BOOKING CHARTER REPORT

- G e n e ra l I n s t r u c t i o n s

1 ,  F o r th e  C h a r te r  P ro s p e c tu s  Summary and th e  M arket D ata Summary, an  
o r i g i n a l  and one (1 )  copy o f  each  s h a l l  be j o i n t l y  f i l e d  w ith  th e  
Board (B ureau  o f  O p e ra tin g  R ig h ts ,  S u p p lem en ta ry  S e rv ic e s  D iv is io n )  
by  th e  d i r e c t  a i r  c a r r i e r  and th e  c h a r t e r  o p e r a to r  c o n d u c tin g  ABC’s  
p u r s u a n t  to  P a r t  371 o f  th e  B o a rd 's  S p e c ia l  R e g u la tio n s  w i th in  
t h i r t y  (3 0 ) d a y s  o f  th e  c lo s e  o f  each  c a le n d a r  m on th .

2 . The in fo rm a t io n  p ro v id e d  f o r  i te m s  1 and 2 o f  th e  C h a r te r  P rb s p e c tu s  
Summary, and a l l  in fo rm a t io n  p ro v id e d  f o r  th e  M arket D ata  Summary, 
s h a l l  b e  f o r  th e  m onth i n  w hich  ABC's w ere  o p e r a te d ,  and  s h a l l  n o t  
in c lu d e  any in fo rm a t io n  f o r  ABC's p r e v io u s ly  o p e ra te d  o r  e x p e c te d  to  
b e  o p e r a te d  i n  th e  f u t u r e  u n d er any one p r o s p e c tu s  —  e . g . ,  r e p o r t s  
f i l e d  i n  December s h a l l  c o n ta in  in fo rm a t io n  f o r  ABC's o p e ra te d  
d u r in g  N ovem ber.

A. C h a r te r  P ro s p e c tu s  Summary

ABC Number _ _ _ _ _ _ _

Month E n d e d _______________________ , 19__

Number o f  c h a r t e r s  o p e ra te d  t h i s  m onth «.

Number o f  c h a r t e r s  l i s t e d  i n  ABC p r o s p e c tu s  f o r  t h i s  m onth t h a t  w ere  
n o t  o p e r a t e d ________  • .

S p e c i f i c a l l y  i d e n t i f y  c h a r t e r ( s )  i n  ite m  2 t h a t  w ere  n o t  o p e ra te d  and  
g iv e  r e a s o n ,  and  i n d i c a t e  i f  p r o s p e c t iv e  c h a r te r ,  p a r t i c i p a n t s  r e c e iv e d  
f u l l  r e fu n d s  _________________ _______

4» . i n d i c a t e  i f  th e  ABC’ s  p erfo rm ed  t h i s  m onth w ere  o p e ra te d  s u b s t a n t i a l l y  
d i f f e r e n t  from  th e  d e s c r i p t i o n  i n  th e  c h a r t e r  p r o s p e c tu s ,  a n d , i f  s o ,  
s t a t e  th e  r e a s o n ( s ) .

1 .

2.

3.*
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Name o f  D i r e c t  A ir  C a r r i e r  S ig n a tu re  o f  D i r e c t  A i t  C a r r i e r  D a te

Name o f  C h a r te r  O p e ra to r  S ig n a tu re  o f  C h a r te r  O p e ra to r  D a te
o r  F o re ig n  C h a r te r  O p e ra to r  o r  F o re ig n  C h a r te r  O p e ra to r

CAB Form 371-2

A ppendix C 
Page 2 o f  2

ADVANCE BOOKING CHARTER REPORT

B. M arket D ata  Summary
V'"*',:. ... :7 S  W

R e p o rtin g  I n s t r u c t i o ns f o r  M arket D ata  Summary

F ie ld  1 -  A ir  C a r r i e r . T h is  i s  th e  o f f i c i a l  t w o - l e t t e r  a lp h a  co d e  o f
th e  c a r r i e r  su p p ly in g  th e  c h a r t e r  s e r v i c e .

F i e ld  2 M onth. T h is  i s  th e  s p e l l i n g  o f  th e  m onth th e  s e r v i c e s  w ere 
p erfo rm ed  by th e  c a r r i e r .

F i e l d  3 -  ABC F i l e  Number. T h is  i s  th e  o f f i c i a l  number g iv e n  to  th e  ABC
p r o s p e c tu s .

F i e ld  4 

F i e ld  5

F i e l d  6

F i e l d  7

T h is  i s  th e  f l i g h t  number a s s ig n e d  by th e  c a r r i e r  to  t h i s  g ro u p .

T h is  i s  th e  t h r e e - l e t t e r  OAG co d e  a s s ig n e d  to  th e  d e p a r tu r e  
a i r p o r t .

T h is  i s  th e  t h r e e - l e t t e r  OAG code a s s ig n e d  to  th e  a r r i v a l  
a i r p o r t .

T h is  i s  t h e  number o f  p a s s e n g e r s  t h a t  en p la n e d  a t  th e  d e p a r tu r e  
a i r p o r t  ( F ie ld  5) and  d e p la n e d  a t  th e  a r r i v a l  a i r p o r t  ( F ie ld  6 ) .

NOTE x Round t r i p s  a r e  r e p o r te d  a s  two one-w ay t r i p s  show ing t r a f f i c  
i n  e ach  d i r e c t i o n .

Example A r o u n d - t r i p  ABC from  JFK to  D enver to  Los A n g e le s w ith  400 
p e o p le  d e p a r t in g  JFK and h a l f  g o in g  to  D enver and  h a l f  to  
Los A n g eles w ould b e  r e p o r te d  a s  fo l lo w s :

ABC FILE 
V NUMBER

FLIGHT
NUMBER

POINT
OF

ENPLANEMENT

POINT
OF

DEPLANEMENT

NUMBER OF 
PASSENGERS 

ENPLANED

7 5-12 0005 JFK . . DEN 200
75-12 0005 JFK LAX 200
75-12 0006 LAX JFK 200
75-12 0006 DEN JFK 200

AIR CARRIER , MONTH OF
( 1 )

. I * .
( 2 )

POINT OF POINT OF NUMBER OF
ABC FILE FLIGHT ENPLANEMENT DEPLANEMENT PASSENGERS

NUMBER NUMBER OAG AIRPORT CODE OAG AIRPORT CODE ENPLANED
C3) C4) (5 ) C6) ( 7 )

[PR Doc.76-35456 Filed 12-2-76; 8:45 am i
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Title 17— Commodity and Securities 
Exchanges

CHAPTER II— SECURITIES AND 
EXCHANGE COMMISSION 

[Release Nos. 34-12999, 36-19771, IC-9539]
PART 240— GENERAL RULES AND REGU­

LATIONS, SECURITIES EXCHANGE ACT
OF 1934
Adoption of Amendments Relating to 

Proposals by Security Holders
The Securities and Exchange Commis­

sion today announced that it has adopted 
certain amendments to Rule llar-8 (17 
CFR 240.14a-8) under Section 14(a) of 
the Securities Exchange Act of 1934 
(“Exchange Act”) (15 U.S.C. 78a et seq., 
as amended by Pub. L. No. 94-29 (June 4, 
1975) ) . Rule 14a-8 is the provision in the 
Commission’s proxy rules which sets 
forth the requirements applicable to pro­
posals submitted by security holders for 
inclusion in the proxy soliciting mate­
rials of issuers. The proxy rules are pro­
mulgated under the Exchange Act but 
also are applicable to the solicitation of 
proxies under the Public Utility Holding 
Company Act of 1934 (15 U.S.C. 79a et 
seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)) and the Investment 
Company Act of 1940 (15 U.S.C. 80a-l et 
seq., as amended by Pub. L. No. 94-29 
(June 4,1975) ).

Notice of the proposed amendments to 
Rule 14a-8 was published on July 7,1976 
in Securities Exchange Act Release No. 
34-12598 (41 FR 29982) A number of 
helpful comments were received from the 
public and were given careful considera­
tion in connection with the preparation 
of the final revisions. In addition to the 
public commentary, the amendments 
adopted today also reflect the past expe­
rience of the Commission and its staff in 
administering Rule 14a-8.

The Commission wishes to emphasize 
that the amendments which it has 
adopted are not intended as a final 
resolution of the questions and Issues 
relating to shareholder participation in 
corporate governance and, more gen­
erally, shareholder democracy. The 
Commission intends to study these is­
sues on a broader basis and the staff is 
presently formulating proposals for 
such a study. In the interim the staff 
will monitor the operation of these 
shareholder proposal provisions to assess 
their impact on the proxy soliciting 
process.

The Commission believes the amend­
ments discussed herein will benefit both 
issuers and their security holders. Among 
other things, the amendments clarify 
the procedural requirements applicable 
to proponents and managements in con­
nection with stockholder proposals and 
codify certain prior interpretative posi­
tions taken by the Commission’s staff. 
The amendments are discussed below in

i A com panion release also was issued on 
Ju ly  7, 1976 discussing th e  inform al proce­
dures for th e  rendering  of advice by th e  
Com mission’s staff w ith  respect to  stock­
ho lder proposals. See Release No. 34-12599 
(41 FR  29989).

RULES AND REGULATIONS

the order in which they appear in the 
rule.
P rocedural R eq u ir em en ts  fo r  P ro po ­

n en ts— R u l e  14a-8(a) (17 CER 240.-
14a-8(a))
Paragraph (a), as amended, contains 

four subparagraphs, each dealing with a 
specific procedural requirement that 
must be complied with by proponents.

(1) Eligibility. Subparagraph (a) (1) 
sets forth the requirements that a propo­
nent must satisfy in order to be eligible 
to submit proposals. The subparagraph, 
which is unchanged from the form in 
which it was proposed for comment, re­
tains the traditional requirement that a 
proponent must be a security holder en­
titled to vote at the meeting a t which 
he intends to present his proposal for 
action. In addition, the provision codifies 
certain interpretative positions ex­
pressed by the Commission’s staff in the 
past with respect to beneficial ownership, 
voting rights, and continuous ownership 
of the issuer’s securities.

As revised, the subparagraph states 
that a proposal may be submitted not 
only by a record owner of a security of 
the issuer, but also by a beneficial owner 
as well. However, if a proponent claims 
to have a beneficial ownership interest, 
he must be prepared to document that 
interest within 10 business days after 
receiving a request for appropriate docu­
mentation from the management. The 
term “business days,” as used in sub- 
paragraph (a) (1) and in other provisions 
of the revised rule, is intended to mean 
all calendar days except Saturdays, Sun­
days and national holidays.

The subparagraph further provides 
that the security owned by the propo­
nent must be one which would enable 
him to vote on his proposal a t the meet­
ing of security holders. Thus, under this 
provision a proponent could not submit 
a proposal that goes beyond the scope 
of his voting rights. For example, a 
proponent who owned a security that 
could be voted on the election of some of 
the issuer’s directors but on no other 
matters could not submit a proposal re­
lating to the issuer’s business activities, 
since he would not be able to vote on it 
personally.

Finally, the subparagraph states that 
the proponent must own a voting secu­
rity at the time he submits his proposal 
and he must continue to own that secu­
rity through the date on which the meet­
ing is held. In this regard, the amended 
rule provides that in the event the man­
agement included a proponent’s proposal 
in its proxy materials for a particular 
meeting and the proponent failed to com­
ply with the requirement that he con­
tinuously own his security through the 
meeting date, the management could 
then exclude from its proxy materials 
for any meeting held in the following 
two calendar years any proposals sub­
mitted by that proponent. The purpose 
of this latter provision is to assure that 
the proponent will maintain an invest­
ment interest in the issuer through the 
meeting date.

It also should be noted that several 
commentators urged the Commission to 
adopt additional eligibility requirements. 
Among such recommendations were that 
the proponent be required to have been 
a security holder of the issuer for a mini­
mum period of time (e.g., six months or 
one year) prior to the submission of his 
proposal, or that the proponent be re­
quired to own a t the time of submission 
a minimum investment interest in the 
issuer, either in terms of a minimum 
number of shares or a minimum dollar 
amount according to the market value 
of the securities. The Commission has 
carefully considered these comments and 
determined that there is not sufficient 
justification for implementing them. In 
arriving at this position, the Commission 
has noted, among other things, that the 
current eligibility requirements have 
been in operation for many years and 
generally have not been abused.

(2) Notice. Subparagraph (a) (2) of 
the amended rule retains the require­
ment of the former rule that the propo­
nent must provide written notice to the 
management of his intention to appear 
personally at the meeting to present his 
proposal for action. Some commentators 
criticized the requirement of personal 
attendance at the meeting on the ground 
that, in reality, the proposal is “present­
ed” to most security holders for their ac­
tion when it is included in the proxy 
statement. While the Commission does 
not disagree with the significance these 
commentators have assigned to the 
proxy statement, it nevertheless believes 
that the notice requirement serves a use­
ful purpose. That is, it provides some de­
gree of assurance that the proposal not 
only will be presented for action a t  the 
meeting (the management has no re­
sponsibility to do so), but also that some­
one will be present to knowledgeably dis­
cuss the matter proposed for action and 
answer any questions which may arise 
from the shareholders attending the 
meeting.

The subparagraph also contains a pro­
vision which has been adopted in recog­
nition of the fact that many proponents 
are unaware of the notice requirement 
a t the time they submit their proposals 
and therefore unintentionally fail to 
comply with it. Specifically, the subpara­
graph permits a proponent who is- un­
aware of the notice requirement at the 
time of submission to furnish the requi­
site notice-within TO business days after 
being made aware of the requirement 
by the management. The specific time 
deadline of 10 business days was substi­
tuted in the subparagraph a t the sugges­
tion of several commentators, who ex­
pressed the view that the “reasonable 
time” deadline proposed in Release No. 
34-12598 for the furnishing of the requi­
site notice was unnecessarily vague.

The Commission also has amended the 
subparagraph to make it clear that a 
proponent who furnishes the requisite 
notice in good faith but subsequently de­
termines that he will be unable to appear 
a t the meeting may arrange to have an­
other security holder of the issuer pre-
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se n t his proposal on his behalf at the 
meeting- The revision is in accord with 
existing practice and is intended, again, 
to provide some assurance that a propo­
nent’s proposal will indeed be presented 
for action at the meeting.

Finally, subparagraph (a) (2) contains 
a sentence at the end thereof which will 
have essentially the same effect as sub- 
paragraph (cl (3) of the former rule. 
That is, the sentence provides that in the 
event the proponent or his proxy fails 
without cause to present the proponent’s 
proposal at the meeting the management 
need not include any proposals submitted 
by the proponent in its proxy materials 
for any meeting held in the following two 
calendar years. This provision is in keep­
ing. with the overall purpose of the notice 
requirement, which is to avoid putting 
the issuer and its security holders to con­
siderable expense for no valid' purpose.

(3) Timeliness. Prior to the current 
amendments, Rule 14a-8 provided that 
a proposal to be presented at an annual 
meeting had to be received by the man­
agement no later than 70 days in ad­
vance of the anniversary of the mailing 
date for the previous year’s proxy mate­
rials, except that if the date of the an­
nual meeting were changed as a result of 
a change in the fiscal year the proposal 
had to be received by the management a 
reasonable time before the solicitation 
was made. Proposals submitted for other 
meetings were required to be submitted 
sufficiently far in advance of the meeting 
to be received by the mangement a rea­
sonable time before the solicitation was 
made.

Under the revised rule, the timeliness 
deadline for annual meetings will be ex­
tended from 70 to 90 days. In addition, 
the provision relating to a change in the 
annual meeting date due to a change in 
the fiscal year has been deleted and re­
placed by a provision that will be appli­
cable to all changes in annual meeting 
dates of 30 days or more. The timeliness 
requirement for meetings other than an­
nual meetings, however, has not been 
changed.

The 20-day advance in the deadline 
for annual meetings is being adopted by 
thé Commission in conjunction with a 
similar 20-day advance in the deadline 
date under paragraph (d) of the rule for 
the filing by mangements of the reasons 
why they believe specific proposals may 
properly be excluded from their proxy 
materials. Formerly, paragraph (d) re­
quired that the mangement file such rea­
sons, as well as any related materials, at 
least 30 days prior to the filing of its 
preliminary proxy materials, unless the 
Commission permitted them to be filed 
within a shorter period. ,

The Commission believes that the 
changes outlined above will benefit both 
managements and proponents. With re­
spect to managements, the Commission’s 
past experience indicates that advancing 
the filing requirement under paragraph
(d) from 30 to 50 days will eliminate the 
disruptions in the printing schedules for 
their proxy materials that occasionally

resulted under the 30-day filing require­
ment. Such disruptions generally oc­
curred when the staff of the Commission 
was unable, due to its workload, to ex­
press within the 30-day period its infor­
mal enforcement views on the manage­
ment’s reasons for omitting a proposal. 
Although there is no requirement that 
managements adhere to the staff’s com­
ments, the Commission is aware that 
most managements are interested in 
those comments and will delay their 
printing schedules, if necessary, in order 
to consider them. Based orí past expe­
rience, the Commission believes the 50- 
day filing requirement will eliminate al­
most all such delays.

Insofar as proponents are concerned, 
the Commission is aware that advanc­
ing the deadline for submitting proposals 
from 70 to 90 days may be inconvenient 
to some. However, on the basis of its past 
experience and the public., comments, it 
believes that the inconvenience will be 
minimal and is outweighed by the fact 
that the new timeliness deadlines will 
provide an additional 20 days for pro­
ponents to explore all possible alterna­
tives in connection with a mangement’s 
intention to omit their proposals. One of 
these alternatives is to institute an ac­
tion in a U.S. District Court to compel 
the management to include the proposals 
in the issuer’s proxy materials, and the 
changes in the timeliness deadlines will 
provide an additional 20 days to prepare 
for and institute such a suit.

As previously indicated, the Commis­
sion has made one further change in the 
timeliness requirements applicable to 
proponents. Until now, the rule has pro­
vided that the 70-day filing deadline ap­
plied to all annual meetings, except those 
in which the date of the meeting had 
been changed as a result of a change in 
the fiscal year. In the latter instance, the 
proposal was required to be received by 
the management a “reasonable time” 
before the solicitation was made. One of 
the public commentators pointed out 
that changes in the meeting date due to 
a change in the fiscal year are relatively 
rare but that changes for other reasons, 
such as unavoidable postponement, are 
much more frequent. The commentator 
indicated that some provision for these 
other situations should perhaps be made 
in the rule.

The Commission has determined to 
implement the above suggestion, since 
it does not seem meaningful, where the 
current year’s meeting date is to be 
substantially different from the preced­
ing year’s date, to measure timeliness 
from a date .connected with the prior 
year’s meeting. Accordingly, the rule has 
been amended to provide that where 
there has been a change of more than 
30 calendar days from the previous 
year’s annual meeting the proposal must 
be received by the management a rea­
sonable time in advance of the current 
year’s solicitation. It is important to note 
that this revision will apply only to those 
special situations in which the change in 
the meeting date is substantial and will 
not affect the vast majority of issuers

which hold an annual meeting each year 
at approximately the same time as the 
previous year.

In adopting the new timeliness dead­
lines discussed above, the Commission 
realizes that many proponents and man­
agements may be adversely affected by 
them unless there is a reasonably lengthy 
transition period prior to their effective­
ness that will allow all interested per­
sons adequate time to familiarize them­
selves with the requirements and comply 
with them. Accordingly, while all of the 
other amendments to Rule 14a-8 adopted 
today shall be applicable to proposals 
submitted to issuers who will be filing 
their preliminary proxy materials with 
the Commission on or after February 1, 
1977, the effectiveness of the new timeli­
ness deadlines set forth in subparagraph
(a) (3)_jand paragraph (d) of the re­
vised rule shall be deferred an- additional 
three months. Thus, the new timeliness 
requirements shall apply only to those 
proposals submitted to issuers-who will 
be filing their preliminary proxy mate­
rials with the Commission on or after 
May 1,1977.

As a final note to the discussion of the 
timeliness requirements, the Commission 
wishes to reiterate a view that its staff 
has expressed informally on many oc­
casions in the past. That is, changes to 
a timely submitted proposal or support­
ing statement may be made by the pro­
ponent after the timeliness deadline has 
passed, provided the changes are minor 
in nature and do not alter the substance 
of the proposal. Examples of such 
changes would be a change in the form 
of the proposal to bring it into accord 
with the requirements of the applicable 
state law, or a change in the proposal or 
supporting statement to revise or delete 
misleading statements contained therein.

The above position has been taken by 
the Commission and its staff in recogni­
tion of the fact that most proponents are 
not sophisticated in matters of securities 
law such as Rule 14a-8. Because of their 
lack of sophistication, such persons fre­
quently are apt to submit proposals that 
generally comply with the substantive 
requirements of Rule 14a-8 but never­
theless contain some relatively minor de­
fects that are easily correctable. In such 
circumstances, the Commission believes 
the concept of corporate democracy-un­
derlying section 14(a) of the Exchange 
Act is best served by affording such per­
sons the opportunity to correct the de­
fects that have been pointed out to them. 
Thus, under this view, a proponent may 
make non-substantive changes to his 
original submission after the timeliness 
deadline has passed without being con­
sidered to have submitted an entirely 
new proposal that would be excludable 
under the timeliness provisions of sub- 
paragraph (a) (3).

(4) Number and length of proposals. 
Prior to the current amendments, Rule 
14a-8 did not contain any limitation on 
either the number of proposals which a 
proponent could submit to an issuer or 
the length of such proposals. The .Coin- 
mission, however, has noted that in re-
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cent years several proponents have ex­
ceeded the bounds of reasonableness 
either by submitting excessive numbers 
of proposals to issuers or by submitting 
proposals that are extreme in their 
length. Such practices are inappropriate 
under Rule 14a-8 not only because they 
constitute an unreasonable exercise of 
the right to submit proposals a t the ex­
pense of other shareholders but also be­
cause they tend to obscure other mate­
rial matters in the proxy statements of 
issuers, thereby reducing the effective­
ness of such documents. Accordingly, the 
Commission has added a new subpara­
graph (a) (4) to the rule limiting a pro­
ponent to a maximum of two proposals 
of not more than 300 words each to an 
issuer. These limitations will apply col­
lectively to all persons having an inter­
est in the same securities (e.g., the rec­
ord owner and the beneficial owner, and 
joint tenants).

In connection with the above, the 
Commission is aware of the possibility 
that some proponents may attempt to 
evade the new limitations through vari­
ous maneuvers, such as having other per­
sons whose securities they control submit 
two proposals each in their own names. 
The Commission wishes to make it clear 
that such tactics may result in measures 
such as the granting of requests by the 
affected managements for a “no-action” 
letter2 concerning the omission from 
their proxy materials of the proposals 
a t issue.

Subparagraph (a) (4) also provides 
that in those instances in which a pro­
ponent fails to comply with either of the 
new limitations or with the 200-word 
limit on statements in support of a pro­
posal the management shall so notify the 
proponent and provide him with 10 
business days within which to reduce the 
items submitted by him to the limits set 
forth in the rule. This provision has been 
inserted in the interest of fairness be­
cause the Commission recognizes that 
many proponents, due to lack of aware­
ness of the limitations, may inadver­
tently exceed them at the time they sub­
mit their proposals.
S u ppo r tin g  S tatem ents  for  P roposals—  

R u l e  14a-8(b> -
Paragraph (b) of the revised rule deals' 

with statements that may be submitted 
by proponents in support of their pro­
posals. This provision, which differs in 
only two minor respects from paragraph
(b) of the former rule, has been adopted 
in the same form in which it was pro­
posed for comment.

The first change made by the Com­
mission in the former paragraph is the 
deletion of the following sentence 
therefrom:

Any sta tem en ts  in  th e  tex t of a  proposal, 
such as a  pream ble or “whereas” clauses,

2 A “n o -ac tio n ” le tte r  is one in  w hich th e  
staff o f th e  Com mission ind icates th a t,  on  
th e  basis of th e  fac ts  p resen ted  to  it, i t  w ill 
n o t recom m end th a t  th e  Com m ission in s ti­
tu te  any  enforcem ent ac tion  w ith  respect to  
th e  m a tte r  discussed in  th e  incom ing 
correspondence.

w hich are in  effect argum en ts in  su p p o rt of 
th e  proposal, sha ll be deem ed p a r t  of th e  
supporting  s ta te m en t and  su b ject to  th e  
200-word lim ita tio n  thereon.

The above sentence was intended to cur­
tail the tendency of proponents to evade 
the 200-word limitation on supporting 
statements by submitting lengthy pro­
posals which contained supporting argu­
mentation within the text of the pro­
posals themselves. However, since the 
Commission has now placed a limit on 
the length of proposals that would en­
compass any introductory preambles or 
“whereas” clauses, it does not believe a 
need exists to police the length of sup­
porting statements in the manner envi­
sioned by the above sentence.

The second change relates to the last 
two sentences of the former paragraph. 
Those sentences, which provided, re­
spectively, that the proponent shall fur­
nish his supporting statement to the 
management a t the time the proposal is 
furnished, and that neither the manage­
ment nor the issuer shall be responsible 
for such statement, often have been 
overlooked by the proponents. Accord­
ingly, in order to highlight them, they 
have been combined into a single sen­
tence and repositioned in the paragraph.

Substantive Bases for Omission of 
Proposals—Rule 14a-8(c)

Paragraph (c) of the revised rule sets 
forth various substantive grounds for ex­
cluding a proposal from an issuer’s proxy 
materials. As amended, paragraph (c) 
contains 13 separate grounds for omit­
ting a proposal. Each of these grounds is 
discussed below in the order in which it 
appears in the revised paragraph.

(1) State law. Subparagraph (c) (1) of 
the former rule allowed the management 
to omit a proposal “If the proposal as 
submitted is, under the laws of the is­
suer’s domicile, not a proper subject for 
action by security holders.” This provi­
sion has been based on the theory that 
no purpose is served by including in an 
issuer’s proxy materials proposals which 
the issuer’s security holders cannot prop­
erly act upon. With one exception, the 
provision has been carried forward intact 
in the amended rule.

The one exception is that the words 
“as submitted” have been omitted from 
the revised subparagraph. The deletion 
of these two words is intended to make 
clear the Commission’s belief, previously 
alluded to in the discussion concerning 
subparagraph (a) (3), that a proponent 
is not always bound by the original text 
of his proposal under this provision but 
may revise the proposal in those in­
stances in which a non-substantive 
change (such as a change in form) will 
bring it into compliance with the appli­
cable state law.

The Commission also has added a Note 
to subparagraph (c) (1) of the rule alert­
ing proponents to the fact that the 
propriety of their proposals under the 
applicable state law may depend upon 
the form in which the proposal appears. 
Thus, the Note states that “A proposal 
that may be improper under the appli­
cable state law when framed as a man­

date or directive may be proper when 
framed as a recommendation or request.” 

The text of the above Note is in accord 
with the long-standing interpretative 
view of the Commission and its staff un­
der subparagraph (c) (1). In this regard, 
it is the Commission’s understanding 
that the laws of most states do not, for 
the most part, explicitly indicate those 
matters which are proper for security 
holders to act upon but instead provide 
only that “the business and affairs of 
every corporation organized under this 
law shall be managed by its board of di­
rectors,” or words to that effect. Under 
such a statute, the board may be con­
sidered to have exclusive discretion in 
corporate matters, absent a specific pro­
vision to the contrary in the statute 
itself, or the corporation’s charter or by­
laws. Accordingly, proposals by security 
holders that mandate or direct the board 
to take certain action may constitute an 
unlawful intrusion on the board’s discre­
tionary authority under the typical 
statute. On the other hand, however, 
proposals that merely recommend or re­
quest that the board take certain action 
would not appear to be contrary to the 
typical state statute, since such proposals 
are merely advisory in nature and would 
not be binding on the board even if 
adopted by a majority of the security 
holders. The Note will serve the purpose 
of alerting proponents to these distinc­
tions and to the importance of framing 
their proposals in a form that is accepta­
ble under the applicable state law.

(2) Other Applicable Federal and 
State Laws. As originally proposed in 
Release No. 34-12598,. subparagraph (c)
(2) would have provided that a proposal 
could be omitted by the management “if 
the proposal is contrary to a federal law 
of the United States.” In this connection, 
it was stated in the textual portion of the 
release that the proposed subparagraph 
was intended to formalize a view that the 
Commission’s staff had expressed on 
numerous occasions. That is, a proposal 
by a security holder that would, if im­
plemented, be violative of a federal law 
of the United States may properly be 
excluded from an issuer’s proxy mate­
rials.

Several comments were received indi­
cating that the language contained in the 
text of the release provided more clarity 
than the proposed subparagraph itself, 
and that the provision should be revised 
to make clear that it deals with the im­
plementation of the proposal. The com­
mentators further suggested that the 
Commission expand the subparagraph 
to allow the omission of any proposal 
whose implementation would violate not 
only federal law, but also any other ap­
plicable law (including foreign law) or 
governmental regulation to which the 
issuer is subject.

The Commission believes that the 
above comments have merit, since it does 
not appear appropriate to allow the in­
clusion in proxy materials of any pro­
posal which, if implemented, would vio­
late an applicable law. Accordingly, sub- 
paragraph (c) (2), as adopted, will allow
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an issuer to omit any proposal which 
«would, if implemented, require the is­
suer to violate any state law or federal 
law of the United States, or any law of 
any foreign jurisdiction, to which the 
issuer is subject.”

The subparagraph was further 
amended to include a proviso to make it 
clear that, while this exclusion will apply 
to both foreign and domestic law, state 
law. or the federal law of the United 
States will supersede'the law of foreign 
jurisdictions. Accordingly, where a pro­
posal would call for an action by the 
issuer to bring it into compliance with 
state or federal law, the fact that such 
actio» might be violative of a particular 
foreign law to which the issuer is also 
subject would not cause the proposal to 
be excluded under subparagraph (c)(2).

It should be noted that under this pro­
vision, or any other provision of Rule 
14a-8 for that matter, the management 
has the burden of demonstrating the 
validity of its view that a proposal may 
properly be omitted in reliance upon it. 
Further, issuers should be aware that 
paragraph (d) of Rule 14a-8 requires 
that they furnish an opinion of counsel 
both to the proponent and to the Com­
mission whenever they assert that a pro­
posal can be omitted for reasons based 
on matters of law. Thus, should a man­
agement take the position that this sub- 
paragraph is applicable tp a particular 
proposal, it would be incumbent upon it 
to furnisli an opinion of counsel on the 
legal aspects of its view.

(3) Proxy Rules and Regulations. The 
Commission is aware that on many occa­
sions in the past proponents have sub­
mitted proposals and/or supporting 
statements that contravene one or more 
of its proxy rules and regulations. Most 
often, this situation has occurred when 
proponents have submitted items that 
contain false or misleading statements. 
Statements of that nature are prohibited 
from inclusion in proxy soliciting ma­
terials by Rule 14a-9 of the proxy rules.

In light of the foregoing, the Commis­
sion has adopted a new subparagraph
(c) (3) to Rule 14a-8 expressly providing 
that a proposal or supporting statement 
may not be contrary to any of the Com­
mission’s proxy rules and regulations, in­
cluding Rule 14a-9. This provision simply 
formalizes a ground for omission that the 
Commission believes has been inherent in 
the proxy rules.

(4) Personal Claim or Grievance. Sub- 
paragraph (c) (4) of the amended rule 
permits a proposal to be excluded from 
an issuer’s proxy materials if it “relates 
to the enforcement of a personal claim or 
the redress of a personal grievance 
against the issuer, its management, or 
any other person.” This provision is 
identical to subparagraph (c) (2) (i) of 
the- former rule and has been carried for­
ward intact because the Commission does 
not believe an issuer’s proxy materials 
are a proper forum for airing personal 
claims or grievances.

(5) Insignificant Matters. Subpara­
graph (c) (2) (ii) of the former rule 
allowed an issuer to omit a proposal if it 
consisted of a “recommendation, request
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or mandate that action be taken with 
respect to any matter, including a gen­
eral economic, political, racial, religious, 
social or similar cause, that is not sig­
nificantly related to the business of the 
issuer * * *” The Commission has re­
tained the substance of this provision in 
subparagraph (c) (5) of the revised rule. 
However, the reference in the former 
rule to the form in which proposals ap­
pear and the illustrative reference to 
various general causes have been deleted 
on the ground they are superfluous and 
unnecessary. These deletions, however, 
should not be construed as an implication 
that a different standard from that set 
forth in the former subparagraph (c) (2) 
(ii) will be utilized under subparagraph 
(c) (5) of the amended rule.

A number of commentators expressed 
the view that the Commission should re­
vise the subparagraph to allow the omis­
sion of a proposal whenever the matter 
involved therein does not bear a signifi­
cant economic relation to the issuer’s 
business. In this regard, the C om m iss ion  
does not believe that subparagraph (c) 
(5) should be hinged solely on the eco­
nomic relativity of a proposal, since there 
are many instances in which the matter 
involved in a proposal is significant to an 
issuer’s business, even though suchvsig- 
nificance is not apparent from an eco­
nomic viewpoint. For example, proposals 
dealing with cumulative voting rights or 
the ratification of auditors in -a  sense 
may not be economically significant to 
an issuer’s business but they nevertheless 
have a significance to security holders 
that would preclude their being omitted 
under this provision. And proposals re­
lating to ethical issues such as political 
contributions also may be significant to 
the issuer’s business, when viewed from a 
standpoint other than a purely economic 
one.

Notwithstanding the foregoing, the 
Commission recognizes that there are 
circumstances in which economic data 
may indicate a valid basis for omitting a 
proposal under this provision. The Com­
mission wishes to emphasize, however, 
that the significance of a particular mat­
ter to an issuer’s present or prospective 
business depends upon that issuer’s indi­
vidual circumstances, and that-there is 
no specific quantitative standard that is 
applicable in all instances. Moreover, as 
previously indicated, the burden is on the 
issuer to demonstrate that this or any 
other provision of Rule 14a^8 may prop­
erly be relied upon to omit a proposal.

Finally, it should be noted that none 
of the public commentators recom­
mended the replacement of this subpara­
graph by the proposed alternative provi­
sion described in Release No. 34-12598. 
That provision would have allowed the 
omission of any proposals dealing with 
matters that the governing body of the 
issuer was not required to act upon pur­
suant to either the applicable state law 
or the governing instruments of the is­
suer. The alternative provision is more 
fully discussed in the section of this re­
lease immediately following the discus­
sion of subparagraph (c)(7) of the 
amended rule.
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(6) Matters Beyond Issuer’s Power. 
Subparagraph (c)(6) of the amended 
rule provides that a proposal may be 
omitted from an issuer’s proxy materials 
if it deals with a matter that is “beyond 
the issuer’s power to effectuate.” This 
provision is derived from that part of 
subparagraph (c) (2) (ii) of the current 
rule and the Note thereto that allow a 
proposal to be omitted if it deals with 
a matter that is not within the control 
of the issuer. In terms of scope and effect, 
the provision is unchanged from the 
former rule and Note. However, since the 
Note did nothing more than define the 
term used in the subparagraph, it has 
been incorporated into the subparagraph 
itself.

(7) Routine Matters. Subparagraph
(c) (5) of the former rule permitted an 
issuer to omit a proposal from its proxy 
materials if the proposal consisted of a 
“recommendation or request that the 
management take action with respect to 
a matter relating to the conduct of the 
ordinary business operations of the 
issuer.” The Commission proposed in Re­
lease No. 34-12598 to replace this provi­
sion with one that would have allowed 
the omission of a proposal if it dealt with 
a “routine, day-to-day matter relating 
to the conduct of the ordinary business 
operations of the issuer.” The proposed 
new provision, which would have been 
more restrictive than the former one, 
was considered at the time to be appro­
priate for possible adoption because the 
former provision occasionally had been 
relied upon to exclude proposals of con­
siderable importance to the issuer and 
its security holders. The Commission 
hoped that the new provision would pro­
duce results that were more in accord 
with the concept of shareholder democ­
racy underlying section 14(a) of the 
Exchange Act.

A large majority of the commentators 
who addressed themselves to the pro­
posed new standard objected to it on the 
ground that it would produce many un­
desirable results. Among other things, 
they pointed out that many of the share­
holder proposals under the new provision 
would necessarily deal with ordinary 
business matters of a complex nature 
that shareholders, as a group, would not 
be qualified to make an informed judg­
ment on, due to their lack of business 
expertise and their lack of intimate 
knowledge of the issuer’s business. In the 
view of these commentators, it would not 
be practicable in most instances for 
stockholders to decide management prob­
lems at corporate meetings. Further, they 
stated that the proposed new provision 
would be difficult to administer because 
of the subjective judgments that neces­
sarily would be required in interpreting 
it.

After consideration of the above com­
ments, the Commission has determined 
not to adopt proposed subparagraph (c)
(7) in the form in which it was proposed 
for comment. The Commission is taking 
this course of action for two reasons: (1)
It believes the difficulties that are likely 
to arise from the proposed standard
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would exceed any benefits to security 
holders that might accrue from its adop­
tion; and (2) the former standard ap­
pears to be a workable one if it is in­
terpreted in a somewhat more flexible 
manner than in the past.

The Commission’s determination not 
to adopt proposed subparagraph (c) (7) 
is based to a large extent on the fact 
that there does not appear to be any 
reasonable means for distinguishing 
between routine and important business 
matters. The Commission suggested in 
Release No. 34-12598 that a possible 
standard for making such distinctions 
was whether it would be necessary for the 
board of directors to act on the matter 
involved in the proposal. If no action 
were necessary, the matter would be con­
sidered routine. The commentators 
pointed out, however, that board prac­
tices relating to the delegation of au­
thority to management personnel vary 
greatly, and there would, therefore, be 
no consistency in applying such a stand­
ard. The potential lack of consistency of 
the proposed standard is a fatal draw­
back, in the Commission’s view. And, 
since no other reasonable standard for 
making the requisite distinctions is read­
ily apparent, the Commission believes 
that the provision would be difficult, if 
not impossible, to administer on a satis­
factory basis.

In lieu of the subparagraph proposed 
in Release No. 34-12598, the Commission 
has decided to adopt a provision that es­
sentially is the same as subparagraph
(c) (5) of the former rule. That is, a pro­
posal will be excludable if it “deals with 
a matter relating to the conduct of the 
ordinary business operations -of the is­
suer.” The Commission recognizes that 
this standard for omission has created 
some difficulties in the past, and that, on 
occasion, it has been relied upon to omit 
proposals of considerable importance to 
security holders. Nevertheless, the Com­
mission believes that the provision is a 
workable one, as evidenced by the fact 
that it has been in operation for over 22 
years and has not, until the past year or 
so, generated a significant amount of 
controversy.

The Commission is of the view that the 
provision adopted today can be effective 
in the future if it is interpreted somewhat 
more flexibly than in the past. Spe­
cifically, the term “ordinary business op­
erations” has been deemed on occasion 
to include ^certain matters which have 
significant policy, economic or other im­
plications inherent in them. For instance, 
a proposal that a utility company not 
construct a proposed nuclear power plant 
has in the past been considered exclud­
able under former subparagraph (c) (5). 
In retrospect, however, it seems appar­
ent that the economic and safety con­
siderations attendant to nuclear power 
plants are of such magnitude that a de­
termination whether to construct one is 
not an “ordinary” business matter. Ac­
cordingly, proposals of that nature, as 
well as others that have major implica­
tions, will in the future be considered 
beyond the realm of an issuer’s ordinary

RULES AND REGULATIONS

business operations, and future interpre­
tative letters of the Commission’s staff 
will reflect that view.

Although subparagraph (c) (7) will be 
subject to a more restrictive interpreta­
tion in the future than its predecessor, 
former subparagraph (c) (5), this should 
not be construed to mean that the pro­
vision will not be available for the omis­
sion of proposals that deal with truly 
“ordinary” business matters. Thus, where 
proposals involve business matters that 
are mundane in nature and do not in­
volve any substantial policy or other con­
siderations, the subparagraph may be re­
lied upon to omit them.

P roposed Alternate to Subparagraphs 
(c) (5) and (c)(7)

At the time subparagraphs (c) (5) and
(c) (7) were proposed for comment, the 
Commission also asked for the public’s 
views on the following questions:

(1) Whether it would be more bene­
ficial to issuers and their security holders 
not to adopt either or both of those sub- 
paragraphs, or

(2) ^Whether it would be more bene­
ficial to replace or supplement them with 
a provision which would allow the omis­
sion of a proposal if it
deals w ith  a  m atte r th a t  th e  governing body 
of th e  issuer (such as th e  Board of Directors) 
is n o t required  to  ^c t upon  p u rsu a n t to  th e  
applicable S ta te  la w b r th e  issuer’s governing 
in stru m en ts  (such as th e  C harter or By- 
Laws) .

The prevailing view of those com­
mentators who responded to the above 
questions was that both subparagraphs 
(c) (5) and (c) (7) should be retained 
but that the alternative provision quoted 
above should be discarded. With respect 
to the retention of subparagraphs (c) (5) 
and <c) (7), it was noted that both pro­
visions contain separate and justifiable 
grounds for the omission of a proposal 
and that there often are instances in 
which one is applicable to a proposal 
while the other is not. The Commission 
concurs in this view and therefore has 
determined to retain both of them in the 
form already discussed herein.

In regard to the alternative provision, 
it was pointed out by the commentators 
that most state statutes and corporate 
governing instruments specify relatively 
few instances where director action is 
required but simply mandate that the 
business and affairs of the corporation 
be managed by or under the direction of 
the board of directors. Consequently, the 
application of the proposed “board- 
action” standard would turn upon the 
issues of delegation of authority and 
proper board practices. Since the resolu­
tion of these issues would involve com­
plex and often conflicting matters of law 
and Interpretation, the Commission does 
not believe that the standard would pro­
vide a useful or workable ground for 
omission under the rule. Therefore, it 
has not been adopted. . V •

(8) Elections to Office. The last sen­
tence of paragraph (a) of the former rule 
stated that Rule 14ar-8 does not apply 
to elections to office or to counter pro­

posals to matters to be submitted by the 
management. The two grounds for omis­
sion mentioned in that sentence have 
been restated in subparagraphs (c) (8) 
and (c) (9) of the amended rule.

In its adopted form, subparagraph (c)
(8) states simply that a proposal can be 
omitted if it “relates to an election to 
office.” As originally proposed in Release 
No. 34-12598, the subparagraph would 
have allowed the omission of any pro­
posal which related to a “corporate, po­
litical or other election to office.” How­
ever, the Commission has deleted the 
words “corporate, political or other” 
from the adopted provision, since it is 
apparent that the inclusion of those 
words in the proposed version led many 
commentators to the erroneous belief 
that the Commission intended to expand 
the scope of the existing exclusion to 
cover proposals dealing with matters 
previously held not excludable by the 
Commission, such as cumulative voting 
rights, general qualifications for direc­
tors, and political contributions by the 
issuer. To disoel this misunderstanding, 
the Commission has revised the lan­
guage of the adopted provision to read 
substantially as its predecessor under 
the former rule.

(9) Counter Proposals. As noted above, 
subparagraph (c) (9) of the revised rule 
merely restates a ground for omission 
already set forth in the existing rule. 
That is, a proposal that is counter to 
a proposal to be presented by the man­
agement may be omitted from an issuer’s 
proxy materials.

(10) Moot Proposals. The Commission 
has set forth in subparagraph (c) (10) 
of the amended rule a ground for omis­
sion that has not been formally stated 
in Rule 14a-8 in the past but which has 
informally been deemed to exist. The 
new subparagraph provides that a pro­
posal which has been rendered moot may 
be omitted from the issuer’s proxy mate­
rials.

As originally proposed by the Com­
mission, this subparagraph would have 
allowed the omission of only those pro­
posals rendered moot “by the actions of 
management.” However, it was brought 
to the attention of the Commission by 
several commentators that mootness can 
be caused for reasons other than the 
actions of management, such as statu­
tory enactments, court decisions, busi­
ness changes and supervening corporate 
events. Therefore, since the Commission 
believes that a proposal which has been 
rendered moot for whatever reason 
should properly be excludable from an 
issuer’s proxy materials, it has deleted 
the qualifying phrase “by the actions 
of the managemeht” from the adopted 
form of the subparagraph.

(11) Similar Proposals in Current 
Year. As with subparagraph (c) (10) 
above, subparagraph (c) (11) formalizes 
a ground for omission that has existed 
solely on an informal basis in the past. 
Specifically, the new subparagraph pro­
vides that the management may omit a 
proposal that is substantially duplica­
tive of a proposal submitted by another
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proponent which the management in­
tends to include in its proxy materials. 
The purpose of the provision is to elimi­
nate the possibility of shareholders hav­
ing to consider two or more substan­
tially identical proposals submitted to an 
issuer by proponents acting independ­
ently of each other.

(12) Similar Proposals in Prior Years. 
In Release No. 34-12598, the Commis­
sion proposed to broaden the provision 
in the former rule (viz., subparagraph 
(c) (4)) which allowed the omission of 
any proposal that was “substantially the 
same” as a prior proposal that failed to 
receive the percentage of votes on its 
latest submission specified in the rule. 
This would have been accomplished by 
revising the provision to state that it 
would apply to any proposal that dealt 
with “substantially the same subject 
matter” as a prior proposal that had 
failed to attract the requisite number of 
votes.

Several commentators urged the Com­
mission not to make the proposed change. 
These persons pointed out: (1) That 
abuses of the existing provision have 
been rare and do not justify the type 
of radical revision proposed; (2) that 
the new standard would be almost im­
possible to administer because of the 
subjective determinations that would be 
required under it; and (3) that it would 
unduly constrain shareholder suffrage 
because of its possible “umbrella” effect 
(i.e., it could be used to omit proposals 
that had only a vague relation to the 
subject matter of a prior proposal that 
received little shareholder support).

After consideration of the above com­
ments, the Commission has determined 
not to make the changes in the subpara­
graph previously proposed by it. This ac­
tion is being taken because the poten­
tial drawbacks of the new provision ap­
pear to outweigh the prospective bene­
fits. As a result, the Commission has 
adopted subparagraph (c) (12) in a form 
that is identical to that of former sub- 
paragraph (c) (4).

Notwithstanding the above action, the 
Commission is concerned about poten­
tial abuses of this provision. It there­
fore has instructed the staff to monitor 
closely the operation of subparagraph 
(c)<12) and to take appropriate action, 
such as issuing a no-action letter to an 
affected management, where it is ap­
parent that an effort is being made to 
present essentially the same proposal to 
an issuer’s security holders year-after­
year, even though the proposal has not 
attracted the support required by the 
rule. In connection with the foregoing, 
it should be noted that this provision 
will be considered to be available in the 
future for the omission of a proposal 
which, although not substantially the 
same as any one proposal submitted 
in a prior year, is composed essen­
tially of the elements of two or more 
proposals that were submitted for a vote 
in prior years and failed to receive the 
percentage of the total vote specified in 
the rule.

(13) Specific Dividend Amounts. The 
Commission proposed in Release No. 34-
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12598 to adopt a new subparagraph (c) 
(13) which would permit issuers to omit 
from their proxy materials any proposals 
relating to “specific amounts of cash or 
stock dividends.” The purpose of the pro­
vision was to prevent security holders 
from being burdened with a multitude of 
conflicting proposals on such matters. 
Specifically, the Commission was con­
cerned over the possibility .that several 
proponents might independently submit 
to an issuer proposals asking that dif­
fering amounts of dividends be paid.

In the past it has been the position of 
the Commission and its staff that divi­
dend matters were within the realm of an 
issuer’s ordinary business operations and 
precatory proposals dealing with such 
matters were therefore excludable under 
the provision of Rule 14a-8 dealing with 
such operations (viz., former subpara­
graph (c)(5)). Although the Commis­
sion has carried forward into the revised 
rule an exclusion for matters relating to 
an issuer’s ordinary business operations 
(see the discussion of subparagraph (c) 
(7) ), it is now of the view that because 
dividend matters are extremely impor­
tant to most security holders, and be­
cause they involve significant economic 
and policy considerations, they are not 
“ordinary” business matters in the 
strictest sense. Therefore, proposals re­
lating to dividend matters will not be 
excludable under subparagraph (c)(7), 
with the result that the reasons for 
which subparagraph (c) ( 13) was pro­
posed are still valid. Accordingly, the 
Commission has adopted the subpara­
graph in the form in which it was pro­
posed for comment.

In connection with the foregoing, the 
Commission has noted the view of some 
commentators that dividend matters are 
not appropriate for discussion by secu­
rity holders. These persons have indi­
cated that decisions on dividends tradi­
tionally have been within the exclusive 
province of the board of directors under 
most state laws and that it would not be 
proper for shareholders to submit pro­
posals on such matters. The Commis­
sion, however, is not persuaded that these 
reasons provide a valid basis for exclud­
ing all dividend proposals. In this regard, 
it is noted that mandatory, dividend pro­
posals would continue to be excludable 
under subparagraph (c)(1) of the re­
vised rule, to the extent that they would 
intrude on the board’s exclusive discre­
tionary authority under the applicable 
state law to make decisions on dividends. 
But to the extent that such proposals are 
advisory in nature, and therefore non­
binding on the board even if adopted, the 
Commission is unable to agree that pro­
ponents should be denied the opportunity 
to present them, within the limits of this 
provision, to their fellow security holders 
for consideration.
P rocedural R eq u ir em en ts  for M anage­

m en ts— R u le  14a-8(d)
Paragraph (d) of the revised rule dis­

cusses the procedural requirements ap­
plicable to managements who intend to 
omit stockholder proposals from their 
proxy materials. The paragraph has
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been adopted by the Commission in pre­
cisely the same form in which it was 

^proposed for comment.
As revised, the paragraph provides that 

the management must file five copies of 
the following documents with the Com­
mission whenever it asserts, for any 
reason, that a proposal and any state­
ment in support thereof can properly be 
omitted from its proxy materials: (1) 
The proposal; (2) The supporting state­
ment, if any; (3) A statement of its rea­

sons for omission; and (4) where such 
reasons are based on matters of law, a 
supporting opinion of counsel. A copy of 
the statement of reasons and the opinion 
of counsel, if any, must also bb furnished 
to the proponent a t the same time they 
are filed with the Commission.

The principal change in paragraph (d) 
from the former rule is the requirement 
that the management file the documents 
specified above with the Commission at 
least 50 days prior to the date on which 
it files its preliminary proxy materials. 
Formerly, such documents were required 
to be filed 30 days in advance of the date 
the preliminary proxy materials were 
filed. As previously noted in the discus­
sion of subparagraph (a) (3) relating to 
the timeliness requirements for pro­
ponents, this change is being made in 
conjunction with a corresponding 20-day 
advance in the deadline date for the sub­
mission of proposals by proponents.

Other changes in the paragraph in­
clude the requirement that five copies of 
all materials required under the para­
graph be filed with the Commission 
(rather than one, as required under the 
former rule) and the addition of certain 
words to clarify: (l) That either the 
Commission or its staff may waive part 
or all of the 50-day filing requirement 
(the former rule mentioned only the 
Commission), and (2) That the filing re­
quirements of the paragraph must be 
complied with in all instances in which 
the management asserts that a proposal 
can properly be omitted (some manage­
ments have erroneously believed that 
they need not comply with those require­
ments when a proposal is clearly exclud­
able for a procedural reason, such as 
timeliness).

C o st  D ata

In Release No. 34-12598 the Commis­
sion expressed an interest in obtaining 
information about the costs to issuers of 
including stockholder proposals in their 
proxy soliciting materials. The Commis­
sion continues to be interested in obtain­
ing such information with respect to pro­
posals that are included in proxy mate­
rials through June 30, 1§77. Any issuers 
willing to furnislv such information to 
the Commission are requested to indicate 
not only the total cost of including each 
proposal in their proxy materials but 
also the amount of each component part 
of the overall cost (such as printing, 
postage and legal expenses). This infor­
mation should be submitted to William 
E. Morley, Special Counsel, Division of 
Corporation Finance, Securities and Ex­
change Commission, Washington, D.C. 
20549.

FEDERAL REGISTER, VOL. 4 1 , N O . 2 34 — FRIDAY, DECEMBER 3, 1976



53000 RULES AND REGULATIONS

D ate o f  E ffe c tiv en ess

As previously indicated, all of the 
amendments to Rule 14a-8 adopted to­
day, with the exception of the changes 
to the timeliness provisions of subpara­
graph (a)(3) and paragraph (d), shall 
be applicable to* proposals submitted to 
issuers who will be filing their prelimi­
nary proxy materials with the Commis­
sion on or after February 1, 1977. The 
effectiveness of the new timeliness re­
quirements set forth in subparagraph,
(a) (3) and paragraph (d) shall be de­
ferred an additional three months. Ac­
cordingly, they shall apply only to pro­
posals submitted to issuers who will be 
filing their preliminary proxy materials 
with the Commission on or after May 1, 
1977.

Authority. The Commission has adopt­
ed the amendments to Rule 14a-8 that 
are discussed herein pursuant to sections 
14(a) and 23(a) of the Securities Ex­
change Act of 1934, sections 12(e) and 
20(a) of the Public Utility Holding Com­
pany Act of 1935, and sections 20(a) and 
38(a) of the Investment Company Act 
of 1940.

T ext of R evised  R u le  14a-8
Rule 14a-8 is revised to read as fol­

lows:
§ 2 4 0 .1 4 a -8  Proposals o f  security hold- 

ers.
(a) If any security holder of an issuer 

notifies the management of the issuer of 
his intention to present a proposal for 
action at a forthcoming meeting of the 
issuer’s security holders, the manage­
ment shall set forth the proposal in its 
proxy statement and identify it in its 
form of proxy and provide means by 
which security holders can make the 
specification required by Rule 14a-4(b) 
(17 CFR 240.14a—4(b) ). Notwithstand­
ing the foregoing, the management shall 
not be required to include the proposal 
in its proxy statement or form of proxy 
unless the security holder (hereinafter, 
the “proponent”) has complied with the 
requirements of this paragraph and par­
agraphs (b) and (c) of this section:

(1) Eligibility. At the time he submits 
the proposal, the proponent shall be a 
record or beneficial owner of a security 
entitled to be voted at the meeting on 
his proposal, and he shall continue to 
own such security through the date on 
which the meeting is held. If the manage­
ment requests documentary support for 
a proponent’s claim that he is a béné­
ficiai owner of a voting security of the 
issuer, the proponent shall furnish ap­
propriate documentation within 10 busi­
ness days after receiving the request. In 
the event the management includes the 
proponent’s proposal in its proxy solicit­
ing materials for the meeting and the 
proponent fails to comply with the re­
quirement that he continuously be a vot­
ing security holder through the meeting 
date, the management shall not be re­
quired to include any proposals submit­
ted by the proponent in its proxy solicit­

ing materials for any meeting held in 
the following two calendar years.

(2) Notice. The proponent shall notify 
the management in writing of his inten­
tion to appear personally at the meeting 
to present his proposal for action. The 
proponent shall furnish the requisite no­
tice at the time he submits the proposal, 
except that if he was unaware of the 
notice requirement at that time he shall 
comply with it within 10 business days 
after being informed of it by the man­
agement. If the proponent, after fur­
nishing in good faith the notice required 
by this provision, subsequently deter­
mines that he will be unable to appear 
personally at the meeting, he shall ar­
range to have another security holder of 
the issuer present his proposal on his 
behalf at the meeting. In the event the 
proponent or his proxy fails, without 
good cause, to present the proposal for 
action at the meeting, the management 
shall not be required to include any pro­
posals submitted by the proponent in its 
proxy soliciting materials for any meet­
ing held in the following two calendar 
years.

(3) Timeliness. The proponent shall 
submit his proposal sufficiently far in 
advance of the meeting so that it is re­
ceived by the management within the 
following time periods:

(i) Annual Meetings. A proposal to be 
presented at an annual meeting shall be 
received by the management a t the is­
suer’s principal executive offices not less 
than 90 days in advance of a date corre­
sponding to the date set forth on the 
management’s proxy statement released 
to security holders in connection with the 
previous year’s annual meeting of secu­
rity holders, except that if no annual 
meeting was held in the previous year 
or the date of the annual meeting has 
been changed by more than 30 calendar 
days from the date of the previous year’s 
annual meeting a proposal shall be re­
ceived by the management a reasonable 
time before the solicitation is made.

(ii) Other Meetings. A proposal to be 
presented at any meeting other than an 
annual meeting shall be received a rea­
sonable time before the solicitation is 
made.

Note.—In  order to  cu rta il controversy as 
to  th e  da te  on w hich a  proposal was received 
by th e  m anagem ent, i t  is suggested th a t  
p roponents su b m it th e ir  proposals by Certi-, 
fled M ail-R eturn  R eceipt Requested.

(4) Number and Length of Proposals. 
The proponent may submit a maximum 
of two proposals of not more than 300 
words each for inèlusion in the man­
agement’s proxy materials for a meeting 
of security holders. If the proponent fails 
to comply with either of these require­
ments, or if he fails to comply with the 
200-word limit on supporting statements 
mentioned in paragraph (b) of this sec­
tion, he shall be provided the opportunity 
by the management to reduce, within 10 
business days, the items submitted by 
him to the limits required by this rule.

(b) If the management opposes any 
proposal received from a proponent, it 
shall also, at the request of the propo­

nent, include in its proxy statement a 
statement of the proponent of not more 
than 200 words in support of the pro­
posal, which statement shall not include 
the name and address of the proponent. 
The statement and request of the pro­
ponent shall be furnished to the man­
agement at the time that the proposal is 
furnished, and neither the management 
nor the issuer shall be responsible for 
such statement. The proxy statement 
shall also include either the name and 
address of the proponent or a statement 
that such information will be furnished 
by the issuer or by the Commission to 
any person, orally or in writing as re­
quested, promptly upon the receipt of 
any oral or written request therefor. If 
the name and address of the proponent 
are omitted from the proxy statement, 
they shall be furnished to the Commis­
sion at the time of filing the manage­
ment’s preliminary proxy material pur­
suant to Rule 14a-6(a) (17 CFR 240.14a- 
6(a)),

(c) The management may omit a pro­
posal and any statement in support 
thereof from its proxy statement and 
form of proxy under any of the following 
circumstances :

(1) the proposal is, under the laws 
of the issuer’s domicile, not a proper sub­
ject for action by security holders;

Note.—A proposal th a t  m ay be improper 
un d er th e  applicable s ta te  law w hen framed 
as a m andate  or directive m ay be proper when  
fram ed as a recom m endation or request.

(2) If the proposal would, if imple­
mented, require the issuer to violate any 
state law or federal law of the United 
States, or any law of any foreign juris­
diction, to which the issuer is subject, 
except that this provision shall not apply 
with respect to any foreign law compli­
ance with which would be violative of 
any state law or federal law of the United 
States;

(3) If the proposal or the supporting 
statement is contrary to any of the Com­
mission’s proxy rules and regulations, in­
cluding Rule 14a-9- (17 CFR 240.14a-9), 
which prohibits false or misleading state­
ments in proxy soliciting materials;

(4) If the proposal relates to the en­
forcement of a personal claim or the re­
dress of a personal grievance against the 
issuer, its management, or any other per­
son;

(5) If the proposal deals with a matter 
that is not significantly related to the 
issuer’s business ;

(6) If the proposal deals with a matter 
that is beyond the issuer’s power to ef­
fectuate;

(7) If the proposal deals with a matter 
relating to the conduct of the ordinary 
business operations of the issuer;

(8) If the proposal relates to an elec­
tion to office;

(9) If the proposal is counter to a pro­
posal to be submitted by the manage­
ment at the meeting;

(10) If the proposal has been rendered 
moot;

(11) If the proposal is substantially 
duplicative of a proposal previously sub­
mitted to the management by another
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proponent, which proposal will be in­
cluded in the management’s proxy ma­
terials for the meeting;

(12) If substantially the same proposal 
has previously been submitted to secu­
rity holders in the management’s proxy 
statement and form of proxy relating to 
any annual or special meeting of security 
holders held within the preceding 5 cal­
endar years, it may be omitted from the 
management’s proxy materials relating 
to any meeting of security holders held 
within 3 calendar years after the latest 
such previous submission:

Provided, That—(i) If the proposal 
was submitted a t only one meeting dur­
ing such preceding period, it received 
less than 3 percent of the total number 
of votes cast in regard thereto; or

(ii) If the proposal was submitted at 
only two meetings during such preceding 
period, it received a t the time of its sec­
ond submission less than 6 percent of the 
total number of votes câst in regard 
thereto; or

(iii) If the proposal was submitted at 
three or more meetings during such pre­
ceding period, it received at the time of 
its latest submission less than 10 per­
cent of the total number of votes cast 
in regard thereto; and

(13) If the proposal relates to specific 
amounts of cash or stock dividends.

(d) Whenever the management as­
serts, for any reason, that a proposal and 
any statement in support thereof re­
ceived from a proponent may properly 
be omitted from its proxy statement and 
form of proxy, it shall file with the Com­
mission, not later than 50 days prior to 
the date the preliminary copies of the 
proxy statement and form of proxy are 
filed pursuant to Rule 14a-6(a), or such 
shorter period prior to such date as the 
Commission or its staff may permit, five 
copies of the following items: (1) The 
proposal; (2) any statement in support 
thereof as received from the proponent;
(3) a statement of the reasons why the 
management deems such omission to be 
proper in the particular case; and (4) 
where such reasons are based on matters 
of law, a supporting opinion of counsel. 
The management shall at the same time, 
if it has not already done so, notify the 
proponent of its intention to omit the 
proposal from its proxy statement and 
form of proxy and shall forward to him' 
a copy of the statement of reasons why 
the management deems the omission of 
the proposal to be proper and a copy of 
such supporting opinion of counsel.
(Secs> 14(a), 23(a), 48 S ta t. 895, 901; sec. 
203(a), 49 S ta t. 704; sec. 8, 49 S ta t. 1379- 
sec. 5, 78 S tâ t. 569, 570; sec. 18, 89 S ta t. 133 
(15 U.S.Ç. 78n(a), 7 8 w (a)); secs. 12(e), 
20(a), 49 S ta t. 823, 833 (15 U.S.C. 79Z(e), 
79t(a) ) ; secs. 20(a), 38 (a), 54 S ta t. 822, 841 
(15 U.S.C. 80a-20(a), 8 0 a-3 7 (a )).)

By the Commission.
‘ G eorge A. F it z sim m o n s ,

Secretary.
X

N ovember 22, 1976.
[FR Doc.76-35557 Filed 12-2-76;8:45 am]

Title 19— Customs Duties -
CHAPTER I— UNITED STATES CUSTOMS 

SERVICE
[T.D. 76-329]

PART 111— CUSTOMHOUSE BROKERS 
License Examination

On June 21, 1976, a notice of proposed 
rulemaking was published in the F ederal 
R eg ister  (41 FR 24889), which proposed 
to amend paragraph (b) of § 111.13 of 
the Customs Regulations (lit CFR 111.13 
(b) ) to provide that the customhouse 
broker’s license examination will be given 
at each district office on the first Monday 
in April and October of each.year.

Section 111.13(b) presently provides 
that the customhouse broker’s license 
examination will be given at each district 
office on the first Monday in February, 
June, and October of each year. A review 
of the statistics maintained regarding 
past examinations reveals that if the ex­
aminations were given only twice a year, 
all districts could easily accommodate 
the expected increased number of appli­
cants at each examination and that a 
cost saving to the Government would re­
sult. Moreover, the expected increase in 
administration of special examinations 
under § 111.13(c) of the Customs Regu­
lations (19 CFR 111.13(c)) would be 
slight.

Interested persons were given 30 days 
from, the date of publication of the no­
tice to submit data, views, or arguments 
with respect to the proposed amendment. 
No comments were received.

Accordingly, the proposed amendment 
is adopted as set forth below.
• Effective date: This amendment shall 
become effective January 3, 1977.

Vern o n  D . A cree, 
Commissioner of Customs.

Approved: November 24,1976.
J erry  T h om a s ,

Under Secretary of the Treasury.
The first sentence of paragraph* (b) of 

§ 111.13 is amended to read as follows:
§ 1 1 1 .1 3  E xam ination  o f  applicant for  

ind ividual license.
* * * * *

(b) Date and place of examination. 
Examinations will be given at each dis­
trict office on the first Monday in April 
and October. * * *

* * * * *
(R.S. 251, as am ended, secs. 624, 641, 46 S ta t. 

759, as am ended (19 U.S.C. 66, 1624, 1641).) 
1641).)

[FR Doc.76-35609 F iled 12-2-76;8:45 am ]

Title 21— Food and Drugs
CHAPTER I— FOOD AND DRUG ADMINIS­

TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

SUBCHAPTER R—FOOD AND FOOD PRODUCTS 
[Docket No. 76F-0440]

PART 121— FOOD ADDITIVES
Food Additives Resulting From Contact 

With Containers or Equipment and Food 
Additives Otherwise Affecting Food, San­
itizing Solutions
The Food and Drug Administration is 

amending the food additive regulations 
to provide for the safe use of a certain 
aqueous solution as a sanitizing solution; 
effective December 3, 1976; objections by 
January 3,1977.

A notice published in the F ederal 
R eg ister  of April 25, 1975 (40 FR 
18206) announced that a petition (FAP 
5H3037) had been filed by Vestal Labora­
tories, 4963 Manchester Ave., St. Louis, 
MO 63110, proposing that § 121.2547 
Sanitizing solutions (21 CFR 121.2547) 
be amended to provide for the safe use 
of an aqueous solution containing ortho- 
phenylphenol, orffto-benzyl-para-chloro- 
phenol, pam-tertiaryamylphenol, so­
dium - alpha - alkyl (C12-C15) - omega- 
hydroxypoly(oxyethylene) sulfate with 
the poly(oxyethylene) content averaging 
one mole, potassium coconut oil soap, and 
isopropyl alcohol or hexylene glycol as a 
sanitizing solution for food-processing 
equipment and utensils.

The Commissioner of Food and Drugs, 
having evaluated data in the petition 
and other relevant material, is amending 
the regulation as set forth below.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (Sec. 409(c) (1), 
72 Stat. 1786 (21 U.S.C. 348(c) (1))) and 
under authority delegated to the Com­
missioner (21 CFR 5.1) (recodification 
published in the F ederal R eg ister  of 
June 15, 1976 (41 FR 24262)), Part 121 is 
amended in § 121.2547 by adding new 
paragraphs (b) (20) and (c) (15) to read 
as follows:
§ 121.2547 Sanitizing solutions.

*  ̂ * * * *
(b )  * * *
(20) An aqueous solution containing 

orfho-phenylphenol, ortho-henzyl-para- 
chlorophenol, para-tertiaryamylphenol, 
sodium - alpha - alkyl (Cm -  Ca) - omega- 
hydroxypoly(oxyethylene) sulfate with 
the poly(oxyethylene) content averaging 

, one mole, potassium salts of coconut oil 
fatty acids, and isopropyl alcohol or hex­
ylene glycol.

( C)  *  *  *

(15) Solutions identified in paragraph
(b) (20) of this section are for single use 
applications only and shall provide, when 
ready to use, a level of 800 parts per 
million of total active phenols consisting 
of 400 parts per million ortho-phenyl- 
phenol, 320 parts per million ortho-ben- 
zyl-pam-chlorophenol and 80 parts per 
million pora-tertiaryamylphenol. 

* * * * *
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